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CHAPTER IV. 


THE HISTORY OF SPAIN TO THE CONQUEST OF GRANADA. 


Kingdom of the Visigoths - Conquest of Spain by the Moors - Gradual Revival of 
the Spanish Nation - Kingdoms of Leon, Aragon, Navarre, and Castile, succes.. 
sively formed - Charterpd Towns of Castile - Military Orders - Conquest of Fer.. 
dinand III. and James of Aragon-Causes of the Delay in expeUing the Moors- 
History of Castile continued - Character of the Government - Peter the Cruel- 
House of Trastamare-John II. - Henry IV.-ConstitutionofCastile-National 
Ass"3mblies or Cortes - their constituent Parts - Right of Taxation - Legislation 
- Privy Council of Castile - Laws for the Protection of Liberty - Imperfections 
of the Constitution - Aragon - its History in the fourteenth and fifteenth Cen.. 
turies - dispu ted Succession - Constitution of Aragon - Free Spirit of its Aris- 
tocracy-Privilege of Union -Powers of the Justiza-Legal Securities-Illus- 
trations-other Constitutional Laws- Valencia and Catalonia- Union of two 
Crowns by the Marriage of Ferdinand and Isabella-Conquest of Granada, 


THE history of Spain during the middle ages ought to 
commence with the dynasty of the Visigoths; a Kingdom of 
nation among the first that assaulted and over- Visi
oths in 
threw the Roman Empire, and whose establish- SpaIn. 
ment preceded by nearly half a century the invasion of 
Clovis. Val1quished by that conqueror in the battle of 
Poitiers, the Gothic monarchs lost their extensive dominions 
in Gaul, and transferred their residence from Toulouse to 
Toledo. But I ,vill not detain the reader by naming one sov- 
ereign of that obscure race. It may suffice to mention that 
the Visigothic monarchy differed in several respects from that 
of the Franks during the same period. The crown was less 
hereditary, or at lea
t the regular succession was more fre- 
quently disturbed. The prelates had a still more cornmand- 
ing influence in temporal government. The distinction of 



8 


CONQUEST BY THE SARACENS, 


CHAP, IV 


Romans and barbarians was less marked, the la\vs more uni.. 
forin and a pp roachinO' nearly to the imperial code. The 
, 0 , d 
po,ver of the sovereign ,vas perhaps more lImite by an 
aristocratical council than in France, but it never yielded 
to the dangerous influence of nlayors of the palace. Civil 
,val'S and disputed successions ,vere very frequent, but the 
integrity of the kingdom ,vas not violated by the custom of 
partition. 
Spain, after remaining for nearly three centuries in the 
Conquest possession of the Visigoths, fell under the yoke of 
by the the Saracens in 712. The fervid and irresistible 
Saracens. d 1 1 fi 1 ' d 
enthusiasm ,vhich distinguishe t le yout 1 u perlO 
of l\Iohammedisln might sufficiently account for this conquest, 
even if we could not assign additional causes - the factions 
which divided the Goth8, the re
entInent of disappointed pre- 
tenders to the throne, the provocations, as has been generally 
believed, of count Julian, and the temerity that risked the 
fate of an empire on the chances of a single battle.! It is 
more surprising that a relnnant of this ancient monarchy 
should not only have preserved its national liberty and name 
in the northern mountains, but ,vaged for SOlne centuries a 
successful, and generally an offensive ,varfare against the con- 
querors, till the balance ,vas completely turned in its favor, 
and the 1\1001'8 ,vere compelled to maintain almost as obstinate 
and protracted a contest for a small portion of the peninsula. 
But the Arabian monarchs of Cordova found in their success 
and imagined security a pretext for indolence; even in the 
cultivation of science and contemplation of the magnificent 
architecture of their mosques and palaces they forgot their 
poor but daring enelnies in the Asturias; ,vhile, according to 
the nature of despotism, the fruits of wisdom or bravery in 
one generation ,vere lost in the follies and effeminacy of the 
next. Their kingdom was dismembered by successful rebels, 
who forlned the states of Toledo, Huesca, Saragosa, and others 
less eminent; and these, in their o,vn mutual contests, not 
only relaxed their natural enmity to,vards the Christian 
princes, but sometimes sought their ålliance. 2 
The last attack which seemed to endanger the reviving 
Kingdom monarchy of Spain ,vas that of Almanzor, the 
of u:on, illustrious vizir of Haccham II., towards the end 


1 [NOTE,] 
2 Cardonne, IIistoire de l' Afrique et de l'Espagne, 
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of the tenth century, wherein the city of Leon, and even the 
shrine of COlllp03tella, ,vere burned to the ground. For some 
ages before this transient reflux, gradual encroachnlents had 
been Inade upon the Saracens, and the kingdom originally 
styled of Oviedo, the seat of \vhich ,vas removed to Leon in 
914, had extended its boundary to the Douro, and even to 
the lllountainous chain of the Guadarralna. The province of 
Olù Castile, thus denominated, as is generally supposed, from 
the castles erected 'v bile it remained a march or frontiel" 
against the 1\1001'8, ,vas governed by hereditary counts, elected 
originally by the provincial aristocracy, and virtually inde- 
pendent, it seems probable, of the kings of Leon, though 
comnlonly serving them in war as brethren of the same faith 
and nation.! 
'Vhile the kings of Leon ,vere thus occupied in recovering 
the ,vestern provinces, another race of Christian Kingdoms 
princes grew up silently under the shado\v of the of Navarre 
Pyrenean mountains. Nothing can be more ob- and Aragon, 
scure than the beginnings of those little states w'hich ,vere 
fonneù in Navarre and the country of Soprarbe. 'They lllight 
perhaps be almost contemporaneous \vith the l\Ioorish con- 
que
ts. On both sides of the Pyrenees d \velt an aboriginal 
peopìe, the last to undergo the yoke, and ,vho had never ac- 
quired the language, of Rome. 'Ve know little of these 
intrepid mountaineers in the dark period which elapsed under 
the Gothic and Frank dynasties, till ,ve find them cutting off 
the rear-guard of Charlemagne in Roncesvalles, and n1ain- 
taining at least their independence, though seldon1, like the 
kings of Asturias, \vaging offensive ,var against the Saracens. 
The to\vn of Jaca, situated aillong long narro\v valleys that 
intersect the southern ridges of the Pyrenees, ,vas the capital 
of a little free state, ,vhich afterwards expanded into the mon- 
archy of Aragon. 2 A territory rather more extensive be- 


1 According to Roderic of Toledo, one 
of the earliest Spanish historian
, though 
not older than t.he beginning of the thir- 
teenth century, the nobles of Castile, in 
the reign of FroHa, about the year 924, 
sibi et posteris providerunt, et duos 
militcs non de potentioribus, sed de pru- 
dentioribus elegerunt, quos et judices 
statuerunt, ut dissensiones patriæ et que- 
relantium causæ suo judicio sopirentur, 
1. v. c. 1. Several other passages in the 
same writer prove that the counts of 
Castile were nearly independent of Leon, 


at least from the time of Ferdinand Gon- 
salvo about the middle of the tenth cen- 
tury, Ex quo iste sU8cepit suæ patriæ 
comitatum, cessaverunt regesAsturiarum 
insolescere in Castellam, et a tlumine 
risoricâ nihil amplius vindicârunt, 1. v, 
c, 2, Marina, in his Ensayo Ilistorico- 
Critico, is disposed to controvert this 
fact, 
2 The Fueros, or written laws of Jaca, 
were perhaps moreancif'nt than any local 
customary in Europe, Alfonso III, con- 
firms them by name of the ancient usa
es 
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longed to Navarre, the kings of which fixed their seat at 
Palnpelona. Biscay seelns to have been divided behveen 
this kingdom and that of Leon, The connection of Aragon 
or Soprarbe and Navarre was very intimate, and they \vere 
often united under a single chief: 
At the beginning of the eleventh century, Sancho the 
Kingdom of Great, king of Navarre and Aragon, was enabled 
Castile. to render his second son Ferdinand count, or, as 
he assumed the title, king of Castile. This effectually dis- 
membered that province from the kingdom of Leon; but 
their union soon became more complete than ever, though 
with a reversed supremacy, Bermudo III., king of Leon, 
fell in an engagelllent ,vith the new king of Castile, who had 
married his sister; and Ferdinand, in her right, or in that 
of conquest, became master of the united monarchy. This 
cessation of hostilities behveen the Christian states enabled 
them to direct a more unremitting energy against their ancient 
enemies, who \vere no\v sensibly \veakened by the various 
causes of decline to \vhich I have already alluded. During 
the eleventh century the Spaniards ,vere almost ahvays supe- 
rior in the field; the to"rns ,vhich they began by pillaging, 
they gradually possessed; their valor ,vas heightened by the 
custon1S of chivalry and inspired by the example of the Cid; 
and before the end of this age Alfonso VI. recovered the 
Capture of ancient metropolis of the monarchy, the city of To- 
Toledo, ledo. This was the severest blo\v \v hich the 1\loors 
had endured, and an unequivocal symptom of that change 
in their relative strength, which, from. being so gradual, \vas 
the more irretrievable. Calamities scarcely inferior fell upon 
them in a different quarter. The kings of Aragon (a title 
belonging originally to a little district upon the river of that 
name) had been cooped up almost in the mountains by the 


of Jaca, They prescribe the descent of mag-is remoti, invenerint in villâ magis 
lands and movables, as well as the elec- proximâ appellito, [deest aliquid?] omnes 
tion of municipal magistrates, The fol- qui nondum fuerint egressi tunc villam 
lowing law, which enjoins the rising in iUam, quæ tardius secuta estappelIitum, 
arms on a sudden emergency , illustrates, pecent [solvant] unam baccam [vaccam]; 
with a sort of romantic wildness, the et unusquisque homo ex illis qui tardius 
manners of a pastoral but warlike people, secutus est appellitum, et quem magis 
and reminds us of a well-known pas
age remoti præcesserint, pecet tres solidos, 
in the Lady of the Lake. De appellitis quomodo nobis videbitur, partiendos, 
ita statuimus, Cum homines de villis, Tamen in Jacâ et in aliis villis, sint 
vel qui stant in montanis cum suisganatis aliqui nominati et certi, quos elegerint 
[gregibus], audierint appellitum; omnes consules, qui remaneant ad villas custo. 
capiant arma, et dimissis ganatis, et om- diendas et defenden, das Bhmcæ Com- 
nibus aHis suis faziendis [negotiis] se- mentaria, in Schotti Hispania Illustrata, 
quantur appellitum. Et si illi qui fuerint p. 595. 
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small l\Ioorish states north of the Ebro, especially that of 
Huesca. About the middle of the eleventh century they 
began to attack their neighbors ,vith success; the l\Ioors lost 
one to,vn after another, till, in 1118, exposed and ,veakened 
by the reduction of all these places, the city of Saragosa, in 
which a line of l\Iohammedan princes had flour- and Sara- 
ished for several ages, becanle the prize of AI- gosa, 
fonso I. and the capital of his kingdom. The southern parts 
of ,vhat is now the province of Aragon were successively 
reduced during the twelfth century; 'v hile all ne,v Castile 
and Estremadura became annexed in the same gradual man- 
ner to the dominion of the descendants of Alfonso VI. 
Although the feudal system cannot be said to have obtained 
in the kingdoms of Leon and Castile, their peen- 1\: 
1 . .. I ' t d 1 f lode of 
lar sItuation gave t le arIstocracy a grea ea 0 settling the 
the same po,ver and independence ,vhich resulted new C t on- 
F d G .c h ." Th q ues s, 
in rance an ermany trom t at InstitutIon, e 
territory successively recovered from the 1\100rs, like ,vaste 
lands reclaimed, could have no proprietor but the conquerors, 
and the prospect of such acquisitions ,vas a constant incite- 
ment to the nobility of Spain, especially to those who had 
settled themselves on the Castilian frontier, In their ne,v 
conquests they built to,vns and invited Christian settlers, the 
Saracen inhabitants being cOlnmonly expelled or voluntarily 
retreating to the safer provinces of the south. Thu
 Burgos 
was settled by a count of Castile about 880; another fixed 
his seat at Osma; a third at Sepulveda; a fourth at Sala- 
manca. These cities were not free from incessant peril of a 
sudden attack till the union of the two kingdoms under F er- 
dinand I., and consequently the necessity of keeping in exer- 
cise a numerous and armed population, gave a character of 
personal freedom and privilege to the inferior classes ,vhich 
they hardly possessed at so early a period in any other mon.. 
archy, Villeinage seems never to have been established in 
the Hispano-Gothic kingdoms, Leon and Castile; though I 
confess it was far from being unknown in that of Aragon, 
which had formed its institutions on a different pattern. 
Since nothing makes us forget the arbitrary distinctions of 
rank so much as participation in any common calamity, every 
man who had escaped the great ship,vreck of liberty and re.. 
ligion in the mountains of Asturias was invested ,vith a per.. 
sonal dignity, "\vhich gave him value in his own eyes and 
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those of his country. It is probably this sentilnent transmit- 
ted to posterity, and gradually fixing the national character, 
that has produced the elevation of Inanner remarked by trav.. 
ellers in the Castilian peasant. But while these acqui:5itions 
of the nobility pronloted the grand object of \vinning back the 
peninsula from its invaders, they by no means invigorated the 
government or tended to dOlnestic tranquillity. 
A more interesting method of securing the public defence 
,vas by the institution of chartered towns or com- 
fo


e

d munities. rrhese ,vere establi:5hed at an earlier 
COllllllUlli- P eriod than in France and England, and ,vere, in 
ties. '--' 
some degree, of a peculiar description. Instead 
of purchasing their immunities, and almost their personal 
freedoln, at the hands of a master, the burgesses of Castil- 
ian to\vns ,vere invested ,vith civil rights and extensive prop- 
erty on the more liberal condition of protecting their country. 
The earliest instance of the erection of a community is in 
1020, ,vhen Alfonso V. in the cortes at Leon established the 
privileges of that city ,vith a regular code of la,vs, by ,vhich 
its magistrates should be governed. The citizens of Carrion, 
Llanes, and other to\vns were incorporated by the same 
prince. Sancho the Great gave a similar constitution to Nax- 
ara. Sepulveda had its code of Ia,vs in 1076 from Alfonso 
VI.; in the saIne reign Logroño and Sahagun acquired their 
pri vileges, and Salalnanca not long after\vards. The fuero, 
or original charter of a Spanish comn1unity, ,vas properly a 
compact, by which the king or lord granted a to\vn and atlja- 
cent district to the burgesses, ,vith various privileges, and es- 
pecially that of choosing magistrates anù a COlIllllon council, 
who ,vere bound to conform themselves to the la\vs prescribed 
by the founder. The:5e la-ws, civil as ,veIl as crhninal, though 
essentially derived froiD the ancient code of the Visigoths, 
which continued to be the common la\v of Castile till the four- 
teenth or fifteenth century, varied from each other in particu- 
lar usages, ,vhich had probably grown up and been established 
in these districts before their legal confirlnation. The terri- 
tory held by chartered to\vns ,vas frequently very extensive, 
far beyond any comparison ,vith corporations in our o\vn 
country or in France; including the estates of private land- 
holders, subject to the jurisdiction and control of the munici- 
pality as ,veIl as its inalienable demesnes, allotted to the 
maintenance of the magistrates and other public expenses. 
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In every town the king appointed a governor to receive the 
usual tributes and "Tatch over the police and the fortified 
places \vithin the district; but the administration of justice 
,vas exclusively reserveù to the inhabitants and their elected 
judges. Even the executive po\ver of the royal officer ,vas 
reganled ,vith jealousy; he ,vas forbidden to use violence to,v- 
ards anyone \vithout legal process; and, by the fuero of 
Logroño, if he attelnpted to enter forcibly into a private 
house he might be killed with impunity. These democrati- 
cal customs \vere altered in the fourteenth century by Al- 
fonso XI., ,vho vested the municipal administration in a small 
nun1ber of jurats, or regidors. A pretext for this was found 
in some disorders to which popular elections had led; but the 
real motive, of course, must have been to secure a greater 
influence for the cro\vn, as in similar innovations of some 
English kings. 
In recompense for such liberal concessions the incorporated 
to,vns \vere bound to certain money payments, and to military 
service. This was absolutely due from every inhabitant, 
without dispensation or substitution, unless in case of infirm- 
ity. The royal governor and the magistrates, as in the sim- 
ple times of primitive Rome, raised and commanded the 
militia; 'v ho, in a service ahvays short, and for the most part 
necessary, preserved that delightful consciousness of freedom, 
under the standard of their fello\v citizens and chosen leaders, 
which no mere soldier can enjoy. Every man of a certain 
property \vas bound to serve on horseback, and was exempt- 
ed in return from the payment of taxes. This produced a 
distinction behveen the caballeros, or noble class, and the 
peclleros, or payers of tribute. But the distinction appears 
to have been founded only upon "Tealth, as in the Roman 
equites, and not upon hereditary rank, though it lTIOst likely 
prepared the ,yay for the latter. The horses of these cabal- 
leros could not be seized for debt; in some cases they were 
exclusi vely eligible to magistracy; and their honor ,vas pro.. 
tected by la\vs \vhich rendered it highly penal to insult or 
molest them. But the civil rights of rich and poor in courts 
of justice \vere as equal as in England. l 


1 I am indebted for this account of Marina, a canon of the church of St 
municipal towns in Castile to a book Isidor, entitled, Ensayo Historico-Critico 
published at Madrid in 1808, immedi- sobre Ia antigua legislacioD y principales 
ately after the revolution, by the Doctor cuerpos legales de 10s reynos de Lyon y 
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The progress of the Christian arms in Spain may in part 
Military be ascribed to another remarkable feature in the 
orders. constitution of that country, the military orders. 
These had already been tried ,vith signal effect in Palestine; 
and the similar circumstances of Spain easily led to an adop- 
tion of the same policy. In a very few years after the first 
institution of the l{nights Telnplars, they ,vere endo,ved ,vith 
great estates, or rather districts, ,von from the 1\loors, on con.. 
dition of defending their o,vn and the national territorr. 
These lay chieft.y in the parts of Aragon beyond the Ebro, 
the conquest of ,vhich ,vas then recent and insecure. 1 So 
extraordinary was the respect for this order and that of St. 
John, and so po\verful the conviction that the hope 
f Chris- 
tendom rested upon their valor, that Alfonso the First, king 
of Aragon, dying childless, bequeathed to them his whole 
kingdom; an example of liberality, says 1\Iariana, to surprise 
future tilnes and di
please hi:3 own. 2 The states of Aragon 
annulled, as may be supposed, this strange testament; but 
the successor of Alfonso was obliged to pacify the alnbitious 
knights by immense concessions of money and territory; stip- 
ulating even not to make peace with the Moors against their 
will. s In imitation of these great military orders common to 
all Christendom, there arose three Spanish institutions of a 
similar kind, the orders of Calatrava, Santiago, and Alcan- 
tara. The first of these \vas established in 1158 ; the second 
and most famous had its charter from the pope in 1175, 
though it seenlS to have existed previously; the third branch- 
ed off from that of Calatra va at a subsequent time. 4 These 
were military colleges, having their 'walled to\vns in different 
parts of Castile, and governed by an elective grand master, 
whose influence in the state was at least equal to that of any 
of the nobility. In the civil dissensions of the fourteenth 
and fifteenth centuries, the chiefs of these incorporated 
knights ,vere often very prominent. 
Final union The kingdoms of Leon and Castile were un- 
of Leon and wisely divided anew by Alfonso VII. behveen his 
Castile, 
sons Sancho and Ferdinand, and this produced not 


Castil1a, especialmente sobre el codigo 
de D. Alonso el Sabio, conocido con el 
nombre de la.s Siete Partidas. This work 
is perhaps not readily to be procured in 
England: but an article in the Edin- 


burgh Review, No, XLIII., will convey 
a sufficient notion of its contents, 
1 l\-Iariana, Hist, Hispan. 1. x. c, 10, 
2 1. x, c. 15. 
3 1, x, c, 18, 
41, xi. c, 6, 13; 1, xii. c. 3, 
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only a separation but a revival of the ancient jealousy with 
frequent ,val'S for near a century. At length, in 1238, Fer- 
dinand III" king of Castile, reunited forever the two branches 
of the Gothic lllonarchy. He employed their joint strength 
against the 1\1001'8, ,vhose don1Ïnion, though it still embraced 
the finest provinces of the peninsula, ,vas sinking by internal 
weakness, and had never recovered a tremendous defeat at 
Banos di Toloso, a few miles from Baylen, in Conquest of 
1210. 1 Ferdinand, bur.3ting into Andalusia, took Andalusia. 
. , 1 h ' f C d t I A,D. 1236. 
Its great capIta t e city 0 or ova, no ess en- 
nobled by the cultivation of Arabian science, and by the 
names of Avicenna and Averroes, than by the splendid 
works of a rich and munificent dynasty.2 In a fe,v years 
more Seville was added to his conquests, and the 1\loors lost 
their favorite regions on the banks of the Guad- a!ld Valen. 
alqui vir. James I. of Aragon, the victories of CIa, 
whose long reign gave him the surname of Conqueror, 
reduced the city and kingdom of Valencia, the Balearic isles, 
and the kingdom of 1\Iurcia; but the last was annexed, ac- 
cording to compact, to the cro,vn of Castile. 
It could hardly have been expected about the middle of 
the thirteenth century, \vhen the splendid conquests E. I' 
of Ferdinand and James had planted the Chris- otr
e SlOn 
tian banner on the three P rinci p all\Ioorish cities Moors long 
, dela,Yed. 
that two hundred and fifty years ,vere yet to elapse 
before the rescue of Spain fron1 their yoke should be com- 
pleted. Ambition, religious zeal, national enn1Ïty, could not 
be supposed to pause in a career ,vhich no\v seemed to be ob- 
structed by such moderate difficulties; yet we find, 011 the 
contrary, the exertions of the Spaniards begin from this time 
to relax, and their acquisitions of territory to become more 


1 A letter of Alfonso IX., who gained 
this victory, to Pope Innocent III., puts 
the loss of the Moors at 180,000 men, 
The Arabian historians, though without 
sped(ying numbers, seem to confirm this 
immense slaughter, which nevertheless 
it i:;; difficult to conceive before the in- 
vention of gunpowder, or indeed since. 
Cardonne, t. it p, 327. 
2 If we could rely on a Moorish author 
quoted by Cardonne (t. i, p. 337), the 
city of Cordova contained. J know not 
exactly in what century, 200,000 houses, 
600 mosques, and 900 public baths. 
There were 12,000 towns and villages on 
the banks of the Guadalquivir, This, 


however, must be greatly exaggerated, as 
numerical statements generally are. The 
mines of gold and silver were very pro- 
ductive, Aud the revenues of the khalifs 
of Cordova are said to have amounted to 
130,000,000 of French money; besides 
large contributions that, according to the 
practice of oriental governments, were 
paid in the fruits of the earth. Other 
proof.c:; of the extraordinary opulence and 
splendor of this monarchy are dispersed 
in Cardonne's work, froll which they 
have been chiefly borrowed by later 
writers, The splendid engravings in 
Murphy's Moorish Antiquities of Spain 
illustrate this subject, 
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slo,v. One of the causes, undoubtedly, that produced this 
unexpected protraction of the contest ,vas the superior Ineans 
of resistance ,vhich the 1\100rs found in retreating. Their 
population, spread originally over the whole of Spain, ,vas 
no\v condensed, and, if I may so say, becolne no further 
compressible, in a single province. It had been mingled, in 
the northern and central part
, ,vith the l\Iozarabic Chris- 
tians, their subjects and tributaries, not perhaps treated ,vith 
much inj ustice, yet naturally and iITemediably their enemies. 
Toledo and Saragosa, \v hen they fell under a Christian bOV- 
ereign, ,vere full of these inferior Christians, ,vhose long in- 
tercourse with their masters has infused the tones and dialect 
of Arabia into the language of Castile. l But in the twelfth 
century the 1\loors, exasperated by defeat and jealous of se- 
cret disaffection, began to persecute their Christian subjects, 
till they renounced or fled for their religion; so that in the 
southern provinces scarcely any professors of Christianity 
were left at the tinle of Ferdinand's invasion. An equally 
severe policy ,vas adopted on the other side. The 1\100rs had 
been permitted to d ,veIl in Saragosa as the Christians had 
d\velt before, subjects, not slaves; but on the capture of Se- 
ville they were entirely expelled, and ne,v settlers invited 
froin every part of Spain. The strong fortified to\vns of An- 
dalusia, such as Gibraltar, Algeciras, ".rariffa, maintained also 
a more forlnidable resistance than had been experienced in 
Castile; they cost tedious sieges, ,vere sometimes recovered 
by the enemy, and ,vere al,vays liable to his attacks. But 
the great protection of the Spanish l\Iohalnlnedans ,vas found 
in the alliance and ready aiù of their kindred beyond the 
Straits. Accustomed to hear of the African 1\1:001'5 only as 
pirates, ,ve cannot easily conceive the po\verful dynasties, the 
warlike chiefs, the vast armies, ,vhich for seven or eight cen- 
turies illustrate the annals of that people. Their assistance 
was al \vays afforded to the true believers in Spain, though 
their ambition ,vas generally dreaded by those who stood in 
need of their valor. 2 
Probably, ho,vever, the kings of Granada \vere most in- 
debted to the indolence which gradually became characteristic 
of their enemies. By the cession of 1\iurcia to Castile, the 
kingdom of Aragon shut itself out from the possibility of 


1 Mariana, 1. xi, c. 1; Gibbon, c. 51, 2 Cardonne, t. ü. and iü. passim. 
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extending those conquests '\vhich had ennobled her earlier 
sovereigns; and their successors, not less ambitious and en- 
terprising, diverted their attention to\vards objects beyond the 
peninsula. The Castilian, patient and undesponding in bad 
success, 103es his energy as the pressure becomes less heavy, 
and puts no ordinary evil in compari
on \vith the exertions 
by ,vhich it must be removed. The greater part of his coun- 
try freed by his arms, he ,vas content to leave the enemy in 8 
single province rather than undergo the labor of making his 
tr;nnlph cOlnplete. 
If a similar spirit of insubordination had not been found 
compatible in earlier ages ,vith the aggrandizement of the 
Castilian nlonarchy, ,ve might ascribe its "rant of Alfonso X. 
splenùid successes against the !tIool's to the con- A,D. 1252, 
tinued rebellions ,vhich disturLed that government for Inore 
than a century after the death of Ferdinand III. His Bon, 
Alfonso X., might justly acquire the surname of 'Vise for his 
general proficiency in learning, and especially in astrono111i- 
cal science, if these attainluents deserve praise in a king ,\'ho 
,Yê1S incapable of preserving hi:3 subjects in their duty. As a 
legi
lator, Alfonso, by his code of the Siete Partidas, sacri- 
ficed the eccle
iastical rights of his cro'vn to the usurpation 
of Ronle ; 1 and his philo
ophy sunk helo\v the level of ordi- 
nary prudence ,vhen he permitted the phantom of an impe- 
rial cro,vn in Germany to ::-educe his hopes for almost t,venty 
years. For the sake of such an illu
ion he ,vould even have 
withdra\vn himself from Castile, if the states had not remon- 
strated against an expedition that ,vould probably have cost 
him the kingdom. In the ]at ter years of his turbulent reign 
Alfonso had to contend a.gainst his son. The right of repre- 
sentation ,vas hitherto unkno\vn in Castile, ,yhich had bor- 
rowed little from the CustOlTIS of feudal nations. By the 
received la,v of succession the nearer ,vas always preferred 
to the Inore remote, the son to the grandson. Alfonso X. 
had established the different maxim of representation by his 
code of the Siete Partidas, the authority of ,vhich, ho"\vever, 
,vas not universally acknowledged. The question soon came 
to an issue: on the death of his elder son 
"'erdinand, leaving 
t"\vo male children, Sancho their uncle asserted his claim, 
founded upon the ancient Castilian right of succession; and 


VOL, II, 


1 Marina, Eusayo Historico-Critico, p. 272, &c. 
2 
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this, chiefly no doubt through fear of arms, though it did not 
want plausible arguments, ,vas ratified by an assembly of 
the cortes, and secured, not,vithstanding the king's reluctance, 
by the courage of Sancho. But the descendants of Ferdi- 
nand, generally called the infants of la Cerda, by the protec- 
tion of France, to whof'e royal farni]y they "\vere closely 
allied, and of Aragon, al \vays prompt to interfere in the dis- 
putes of a rival people, continued to assert their pretensions 
for n10re than half a century, and, though they were not very 
successful, did not fail to aggravate the troubles of their 
country. 
The annals of Sancho IV. and his 1\vo immediate succes- 
sors, Ferdinand IV. and Alfonso XI., present a 
series of unhappy and dishonorable civil dissen- 
sions with too luuch rapidity to be remen1bered 
or even understood. Although the Castilian no- 
bility h9,d no pretence to the original independence 
of the French peers, or to the liberties of feudal 
tenure, they as
umed the same privilege of rebel- 
ling upon any provocation fi'on1 their sovereign. 
"Then such occurred, tlu>y seem to have been permitted, by 
legal cu
tom, to renounce their allegiance by a f::olemn instru- 
ment, ,vhich exelnptecl them from the penalties of treason. l 
A very few families cOlnposed an oligarchy, the ,vorst and 
most ruinous condition of political society, alternately the 
favorites and ministers of the prince, or in arms against him. 
If unable to protect themselves in their walled to,vns, and by 
the aid of their faction, these Christian patriots retired to 
Aragon or Granada, and excited an hostile po,ver against 
their country, and perhaps their religion. Nothing is more 
common in the Castilian history than instances of such de- 
fection. l\!Iariana remarks coolly of the faluily of Cast.ro, 
that they were much in the habit of revolting to the :1\1001'::;, 2 
This house and that of Lara were at one time the great 
rivals for po\ver; but froln the tilne of Alfonso X. the former 
seems to ha ve declined, and the sole family that came in 
competition ,vith the Låras during the tempestuous period 
that fûllo,yed ,vas that of Haro, which po
ses
ed the lordship 
of Biscay by an hereditary title. The evils of a weak gov- 


Civil dis- 
turbances 
of Castile, 
Sancho IV, 
A,D, 1284, 
Ferdinand 
lV, 
A,D,1295, 
Alfonso XI. 
A,D,1312, 


1 Mariana, I. xiii. c. 11, tria gens per hæc tempora ad Mauros 
2 Alvarus Castrius patriâ aliquanto sæpe defecisse visa est, 1. xii, c, 12. Seo 
utea-, uti moris erat, renunciatâ, -Cas- also chapters 17 and 19. 
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ernment were aggrayated by the unfortunate circumstances 
in ,vhich :Ferdinand IV. and Alfon80 XI. ascended the 
throne; both minors, ,vith a disputed regency, and the in.. 
terval too short to give ambitious spirits leisure to subside. 
There is indeeù some apology for the conduct of the Laras 
and Haros in the character of their sovereigns, ,vho had but 
one favorite method of avenging a dissembled injury, or 
anticipating a suspected treason. Sancho IV. assassinates 
Don Lope Haro in his palace at Valladolid. Alfonso XI. 
invites to 
ourt the infant Don Juan, his first-cousin, and 
commit:::; a similar violence. Such crilnes lTIay be founù in 
the history of other countries, but they were no,vhere so 
usual as in Spain, ,vhich "Tas far behind France, England, 
and even Germany, in civilization. 
But ,vhatever violence and arbitrary spirit might be im- 
puted to Sancho and Alfonso ,vas forgotten in the Peter the 
unexan1pled tyranny of Peter the Cruel. A sus- Cruel. 
picioll i
 frequently intilnated by J.\Iariana, ,vhich A,D. 1350. 
seeuls, ill nlore IDodern tin1es, to have gained some credit, that 
party malevolence has at least grossly exaggerated the enor- 
Inities of this prince. 1 It is difficult, however, to believe 
that a number of atrocious acts unconnected \vith each other, 
and generally notorious enough in their circumstances, have 
Leen aseribed to any innocent nlan. The hi
tory of his 
reign, chiefly derived, it is adlnitted, fronl the pen of an 
inveterate enemy, Lope de Ayala, charges him w'ith the 
murder of his wife, Blanche of Bourbon, lnost of his broth.. 
ers and sisters, ,vith Eleanor Guslnan, their mother, many 
Castilian nobles, and multitudes of the commonalty; besides 
continual outrages of licentiousness, and especially a pre. 
tended marriage ,vith a noble lady of the Castrian fanlily. 
At length a rebellion ,vas headed by his iHegitÏ1nate brother, 


1 There is in general room enoun'h for 
scepticism as to the characters of men 
who are ouly known to us through their 
euemie::;, IIi
tory is full of calumnies, 
and of calumnies that can never be 
effaced. But I really see no ground for 
thinking charitably of Peter the fJruel. 
}:<'roissart, part i. c. 230. and Matteo Vil- 
lani (in Script, Rerum Italic, t, xiv, 
P 53), the latter of whom died before the 
rebellion of Henry of Trastamare, speak 
of him much in the same tprms as the 
Spanish historians, And why should 

'yal:t be doubted, when he gives a lon
 
list of murùers committed in the face of 


day, within the recollection of many per. 
80ns livi ng when he wrote? 'l'here may 
be a question whether Richard III. 
smothered his nephews in the Tower; 
but nobody can dispute that Henry VIII. 
cut off Anna Boleyn's head, 
The p
u
sage from l\Iatteo Villani above 
mentioned i:ö; as follows :-Cominciò è.lspra- 
mente a !'e far ubbidire. perchè temendo 
de' suoi baroui, trovò modo di far illf:tmal'e 
l' uno l' ::tltro, e prenùendo cagione. gli 
cominciò ad uccidere con Ie sue mani. E 
in brieve tempo ne fece Dlorire 25 e tre 
suoi fl'atelli fcce lllorire, &c. 
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Henry count of Trastan1are, with the assistance of Aragon 
and l-=-ortugal. This, however, would probably have failed 
of dethroning Peter, a re
olute prince, and certainly not 
dpstitute of lnany faithful supporters, if Henry had not in- 
voked the more po,verful succor of Bertrand du Guesclin, 
and the companies of adventure, "vho, after the paeification 
bebveen France and England, had lost the occupation of 
war, and retained only that of plunder. 'Vith mercenaries 
so disciplined it "vas in vain for Peter to contend; but, 
abandoning Spain for a mon1ent, he had recourse to a more 
po\verful,veapon from the saIne armory. Ed\vard the I31aek 
Prince, then resiùent at Bordeaux, was induced by the prom- 
ise of Biscay to enter Spain as the ally of Castile; and at 
the g reat battle of Navarette he continued lord of 
A.D. 1367, 
the ascendant over those 'vho had so often already 
been folled by his pJ'o,vess. Du Guesclin ,va
 made prisoner; 
Henry fled to Aragon, and Peter relnounted the throne. 
But a second revolution ,vas at hand: the Black Prince, 
'\VhOlll he had ungratefully offended, ,vithdre,v into Guienne; 
and he lost his kingdom and life in a seconll short contest 
,vith his brother. 
A more fortunate period began with the accession of 
House of I--Ienry. His o,vn reign was hardly disturbed by 
Trastamare, any rebellion; and though his successors, John I. 



rI3

: and IIenry III., \vere not altogether so unilloiested, 
John I, e
peciany the latter, who ascended the throne in 
A,}), 1379,. f 
Henry III. his n11nority, yet the troubles 0 their time ,vere 
A,D, 1390, slight in cOlnparison ,vith those formerly excited 
by the house3 of La.ra and TIa.ro, both of ,,,hich ,vere no\v 
happily extinct. Though I--Ienry II.'s illegitÍ1nacy left him 
no title but popular choice, his queen was sole representative 
of the Cerdas, the offspring, as has been Inentioned above, 
of Sancho IV.'s elder brother, and, by the extinction of the 
younger branch, unqup
tioned heiress of the royal line. 
SOlne year
 after,vard
, by the marriage of Henry III. ,,,ith 
Catherine, daughter of John of Gaunt and Constance, an 
illegitilnate child of Peter the Cruel, her pretensions, such 

s they ,vere, became merged in the crO'Vll. 
No kingdom could be worse prepared to meet the disorders 
John II. of a minority than Castile, and in none did the 
A.D. 1406. circumstances so frequently recur. John II. "Tas 
but fourteen months old at his acces:Ûon; and but for the 
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disinterestedness of his uncle Ferdinand, the nobility would 
have Leen inclined to avert the danger by placing that prince 
upon the throne. In this instance, how.ever, Castile suffered 
less from faction during the infancy of her sovereign than in 
his maturity. The queen dowager, at first jointly with Fer- 
dinand, and solely after his accession to the cro\vn of Aragon, 
admini:4ered the government \vith credit. Fifty years had 
elapsed at her death in 1418 since the elevation of the house 
of Tra:-;tamare, \vho had entitled themselves to public affec- 
tion by confonning themselves more strictly than their pred- 
ecessors to the constitutional la,vs of Castile, ,vhich \vere 
never so ,veIl established as during this period. In external 
affairs their reigns were not \vhat is considered as glorious. 
They ,vere generally at peace \vith Aragon and 188 
Granada; but one melnorable defeat by the Portu- A,D. 5, 
guese at Aljubarrota disgraces the annals of John I., ,vhose 
cause was as unjust as his arms were unsuccessful. This 
cornparatively golden period ceases at the majority of John 
II. His reign ,vas filled up by a series of conspiracies and 
civil "wars, headed by his cousins John and IIenry, the infants 
of Aragon, ,vho enjoyed very extensive territories in Castile, 
by the testament of their father Ferdinand. Their brother 
the king of Aragon frequently lent the assistance of his arm
. 
John himself, the elder of these hvo princes, by Inal'riage 
with the heiress of the kingdom of Navarre, stood in a douLle 
relation to Castile, as a neighboring sovereign, and as a mem- 
ber of the native oligarchy. These conspiracies 
11 ' bl d . d . l .l'. . f Power and 
were a o
tensl y lrecte agaInst tIe lavorIte 0 fall of AI- 
John II., Alvaro de Luna, ,vho retained for five- V L aro de 
. una. 
and-thirty years an absolute control over Ius fee- 
ble ma
ter. The adverse faction naturally ascribed to this 
powerful minister every crilninal intention and all public 
misehiefs. He ,vas certainly not more scrupulous than the 
generality of statesmen, and appears to have been rapacious 
in accumulating wealth. But there was an energy and 
courage about Alvaro de Luna \vhich distinguishes hin1 fron1 
the co\vardly sycophants ,vho usually ri:.;;e by the favor of 
"Teak princes; and Castile probaLly would not have been 
happier under the aÙlninistration of his enemies. Hi::; fate 
is among the memorable lessons of history. After a life of 
troubles endured for the sake of this favorite, sometimes a 
fu.gitive, sOJnetimes a prisoner, his son heading rebellions 
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against hil11, .Tohn II. suddenly yielded to an intrigue of the 
palace, and adopted sentilnents of dislike towards the man he 
had so long loved. No substantial charge appears to bave 
been brought again
t Alvaro de Luna, except that general 
n1alversation ,vhich it ,vas too late for the king to object to 
him. The real cause of John's change of affection ,vas, 
most probably, the insupportable restraint ,vhich the 'weak 
are apt to find in that spell of a commanding understand- 
ing ,vhich, they dare 110t break; the torment of living subject 
to the ascendant of an inferior, ,vhich has produced so n1any 
examples of fickleness in sovereigns. That of John II. is 
not the least conspicuous. Alvaro de Luna was brought to 
a sUlnmary trial and beheaded; his estates were confiscated. 
He lnet his death ,vith the intrepidity of Strafford, to ,vhom 
he seelns to have borne SOine resemblance in character. 
John II. did not long survive his mini5ter, dying in 1454, 
after a reiU:l1 that ma y be considered as inglorious, 
Henry IV. <...J ,-" 
compared ,vith any except that of his successor. 
If the father ,vas not respected, the son fell completely into 
contempt. He had been governed by Pacheco, marquis of 
Villena, as implicitly as John by Alvaro de Luna. This 
influence lasted for some time after,vards. But the king in.. 
clining to transfer his confidence to the queen Joanna of 
Portugal, and to one Bertrand de Cueva, upon ,vhon1 com.. 
mon falne had fixed as her paramour, a powerful confederacy 
of disaffected nobles ,vas formed against the royal authority. 
In what degree Henry IV.'s governmeIlt had been improvi- 
dent or oppressive to\vards the people, it is hard to deter- 
n1ine. The chiefs of that rebellion, Carillo archbishop of 
Toledo, the admiral of Castile, a veteran leader of faction, 
and the marquis of Villena, so lately the king's favorite, ,vere 
undoubtedly actuated only by selfish aml>ition and revenge. 
They deposed I-Ienry in an assen1bly of their fac.. 
A,D, 1465. , A 
bon at vila ,vith a sort of theatrical pageantry 
which has often been described. But modern historians, 
struck by the appearance of judicial solemnity in thi
 pro- 
ceeding, are sometimes apt to speak of it as a national act; 
while, on the contrary, it seems to have been reprobated by 
the majority of the Castilians as an audacious ontrage upon 
a sovereign ,vho, ,vith many defect
, had not been guilty of 
any excessive tyranny. The confederates set up Alfon
o, 
the king'5 brother, and a civil war of some duration ensued, 
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in which they had the support of Aragon. The queen of 
Castile had at this time borne a daughter, WhOlU the eneluies 
of Henry IV., and indeed no small part of his adherents, 
were determined to treat as spurious. Accordingly, after the 
death of Alfonso, his sister Isabel ,vas considered as heiress 
of the kingdom. She might have aspired, with the assist- 
ance of the confederates, to its Ì111nlediate possession; but, 
avoiding the odium of a contest ,vith her brother, Isabel 
agreed to a treaty, by ,vhich the succession was absolutely 
settled upon her. This arrangement ,va.3 not long A.D. 1469, 
after\varùs follo,ved by the union of that princess 
\yith :Ferdinand, son of the king of Aragon. This marriage 
was by no means acceptable to a part of the Castilian oli- 
garchy, \vho had preferred a connection with Portugal. And 
a::; I-Ienry had never lost sight of the interests of one whom 
he considered, or pretended to consider, as his daughter, he 
took the first opportunity of revoking his forced disposition 
of the cro\vn and restoring the direct line of succession in 
favor of the princess Joanna. UpOll his death, in 1474, the 
right ,vas to be decided by anus. Joanna had on her side 
the cominon preRumptions of law, the testamentary disposi- 
tion of the late king, the support of Alfonso king of Portu- 
gal, to ,vhom she ,vas betrothed, and of several considerable 
leaders alTIOng the nobility, as the young marquis of Villena, 
the family of Mendoza, and the archbishop of rToledo, who, 
charging Ferdinand with ingratitude, had quitted a party 
which he had above all men contributed to strengthen. For 
Isabella ,vere the general belief of Joanna's illegitilnacy, thf
 
a
sistance of Aragon, the adherence of a majority both alnong 
the nobles and people, and, n10re than all, the reputation of 
ability,vhich both she anù her husband had deservedly ac- 
quired. 'The scale ,vas however pretty equally balanced, till 
the king of Portugal having been defeated at Toro in 1476, 
Joanna's party discovered their inability to prosecute the war 
by themselves, and successively made their submission to 
Ferdinand and Isabella. 
The Castilians ahvays considered themselves C t ' t 
b " I 1 d 1 . , d h F ons 1 u- 
as su 
ect to a ega an Illite monarc y. or tion of 
I I I '. Castile 
severa ages t 1e cro,vn was e eCÌlve, as In mO.3t Succes
ion 
nation
 of German origin, 'within the limits of one of the 
royal family.1 In general, of course, the public crown, 


] Defuncto in pace principe, primates cessorum regni concilio communi con. 
totius regni unà cum sacerdotibus suc- Btituant. ConcH. Tole tan. IV, c, 75, 
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choice fell upon the nearest heir; and it became a prevailing 
usage to elect a son during the lifetime of his father, till about 
the eleventh century a right of hereditary succession was 
clearly established. But the form of recognizing the heir 
apparent's title in an assembly of the cortes has subsisted 
until our o,yn t.Ï1ne,l 
In the original Gothic monarchy of Spain, civil as well as 
eccle
iastical affitirs ,vere decided in national councils, the 
National acts of lnany of ,vhich are still extant, and have 
councils. been published in ecclesiastical collections. To 
these assell1blies the dukes and other provincial governors, 
and in general the principal individuals of the reahn, 'vere 
sumn10ned along ,vith spiritual per
olls. This double aris- 
tocracyof church and state continued to form the great coun- 
cil of advice and consent in the first ages of the new king- 
doms of Leon and Castile. The prelates and nobility, or 
rather some of the more distinguished nobility, appear to 
have concurred in aU general Ineasures of legislation, as we 
infer from the prealnble of their statutes. It would be against 
analogy, as ,veIl as ,vithout evidence, to suppose that any rep- 
resentation of the COffilllons had been formed in the earlier 
period of the monarchy. In the prealnble of la ,vs pas
ed in 
1020, and at several subsequent tilnes during that and the L/ 
ensuing century, ,ve find only the bishops and magnats re- 
Admission cited as present. According to the General Chron- 
of deputies icle of Spain, deputies froin the Castilian towns 
from towns formed a part of cortes in 1169, a date not to be 
rejected as incompatible with their absence in 1178. Ho,v- 
ever, in 1188, the first year of the reign of Alfonso IX., 
they are expressly Inentioned; and from that era were con- 
stant and necessary parts of those general assemblies. 2 It 
has been seen already that the corporate to,vns or districts of 


apud Marina, Teoria de las Cortes, t, ii, 
p,2, This important work, hy the author 
of the Ensayo Historico-Critico, quoteù 
above, contains an ample digest of the 
parliamentary law of Castile, ùrawn from 
original and, In a great degree. unpub- 
lisheJ recorùs, I have been favoreù 
with the use of a copy, from which I am 
the more di.::poseà to make extracts, as 
the book is likely, through its liber.tl 
principles, to become almost as scarce in 
Sp3-in as in Enghnd, )Iarina's former 
work (the En:;a.yo Hi8t,-Crit,) fnrni:;hes 
a series of testimonies IC. 66) to the 
elective character of the monarchy from 


Pelayo downwards to the twelfth cen- 
tury. 
1 Teoria de las Cortes, t, ii. p, 7. 
2 Ensayo Hist,-Crit, p, 77; Teoria de 
las Cortes, t, i. p, 66, :Marina seems 
to have somewhat changed his opinion 
since the publication of the fonner work, 
where he inclines to assert that the com. 
mons were from the earliest times atl- 
mitted into the legislature, In 1188, 
the first year of the reign of Alfonso IX" 
we finll positive mention of la muche. 
dumbre de las cibdades è embiados dA 
cada. cibdat. 
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Castile had early acquired considerable hnportance, arising 
less from commercial ,vealth, to "rhich the to\vns of other 
kingdoms ,vere indebted for their liberties, than from their 
u
ility in keeping up a military organization among the peo- 
ple. 1'0 this they probably o\ve their early reception into 
the cortes as integrant portions of the legislature, since we 
do not read that taxes were fi.efluently demanded, till the 
extra vagance of later kings, and their alienation of the 
don1ain, compelled thel11 to have recourse to the national 
repre6entati ves. 
Every chief to\vn of a concejo or corporation ought per- 
hap
, by the constitution of Castile, to have received its regu- 
lar \vrit for the election of deputies to cortes.! But there 
does not appear to ba ve been, in the best tin1es, any uniform. 
practice in this respect. At the cortes of Burgos, in 1315, 
we find one hundred and ninety-hvo representatives from 
more than ninety to\vns; at those of l\Iadrid, in 1391, one 
hundred and twenty-six \vere sent from fifty towns; and the 
latter list contains names of several places which do not ap- 
pear in the former. 2 No deputies were present fron1 the king- 
dom of Leon in the cortes of Alcala in 1348, where, among 
many important enactlnents, the code of the Siete Partidas first 
obtained a legislative recognition. s 1Ve find, in short, a good 
dcallnore irregularity than during the same period in Eng- 
land, where the number of electing boroughs varied pretty 
considerably at every parliament. Yet the cortes of Castile 
did not cease to be a nurnerous body and a fair representa- 
tion of the people till the reign of John II. The first princes 
of the house of Tra:3tumare had acted in all points with the 
advice of their cortes. But John II" and still more his son 
I-Ienry IV., being consciou
 of their o\vn unpopularity, did 
not venture to meet a full assembly of the nation. Their 
,vrits \vere directed only to certain towns - an abuse for 
which the loo
eness of preceding usage had given a pre- 
tCl1ce. 4 It must be o\vned that the people bore it in general 
very patiently. l\Iany of the corporate to\vns, impoverished 


1 Teoria de las Cortes, p, 189, 
2 Id, p, 148, Geddes gives a list of 
one hundred and twenty-seven deputies 
from forty-eight towns to the cortes at 
Madrid in 1390, -Miscellaneous Tracts, 
vol. iii. 
8 Id, p. 154, 


4 Sepades (says John II, in 1442) que 
en el ayuntamiento que yo flee en la 
noble villa de Valladolid . , . , los pro- 
curadores de eiertas cibdades é villas de 
IDis reynos que por mi mandado fuer(\ll 
llamados, This language is repeated as 
to Bubseq uent meetings. p, 156. 
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by civil ,varfare and other causes, were glad to sa, e the cost 
of defraying their deputies' expenses. Thus, by the year 
1480, only seventeen cities had retained privilege of repre- 
sentation. A vote was after\vards adùed for Granada, and 
three lnore in later times for Palencia, and the provinces of 
E
trelnadura and Galicia,1 It might have been easy perhaps 
to redress this grievance w llile the exclusion was yet fresh 
and recent. But the privileged to,vns, ,vith a mean and 
preposterous selfishness, although their zeal for liberty ,vas at 
its height, could not endure the only means of effectually 
securing it, by a restoration of elective franchises to their 
f(
llo,v-citizens. The cortes of 1506 a
sert, ,vith one of those 
Lold falsifications upon 1vhich a popular body sometimes ven- 
tureR, that "it is established by some la\vs, and by imlne- 
morial usag
, that eighteen cities of these kingdoms have the 
right of sending deputies to cortes, and no more;" remon- 
strating against the attempts lnade by some other to\vns to 
obtain the same privilege, ,vhich they request may not be 
conceded. rrhis remonstrance is repeated in 1512. 2 
From the reign of Alfonso XI., \vho restrained the gov- 
ernment of corporations to an oligarchy of magistrates, the 
right of electing melllbers of cortes ,vas confined to the ruling 
body, the bailiffs or regidores, \vhose nUlllber seldom exceeded 
t\venty-four, and \vhose succession ,vas kept up by close elec- 
tion among themselves. 8 The people therefore had no direct 
share in the choice of representatives. Experience proved, 
as several instances in these pages ,vill sho\v, that even upon 
this narrow basis the deputies of Castile \vere not deficient 
in zeal for their country and its liberties. But it must be 
confessed that a small body of electors is always liable to cor- 
rupt influence and to intimidation. John II. and Henry IV. 
often invaded the freedolll of election; the latter even named 
some of the deputies. 4 Several energetic remon
tran('es ,vere 
made in cortes against this flagrant grievance. La,vs ,vere 
enacted and other precautions devi
ed to secure the due re- 


1 The cities which retained their rep- 
resentation in cortes were Burgos, To- 
l('do (there was a constant di
pute for 
precedence between these two), Leon, 
Granada, Cordova. Murcia. Jaen. Zamora, 
Toro, Soria, Valladolid, Salamanca, Se- 
govia, A vila, Madrid, Guadalaxara, and 
Cuenca, The representatives of these 
were supposed to vote not only for their 
Immediate constituents, but for other 


adjacent towns, Thus Toro voted for Pa- 
lencia and the kingdom of Galieia, before 
they obtained separate votes; Salamanca 
for most of Estremadura; Guadalaxara 
for Siguenza and four hundre(l other 
towns. Teoria de las Cortes, p. 160, 268. 
2 Iùem, p, 161, 
3 Idem, p, 86, 197, 
4 Idem, p. 199, 
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turn of deputies. In the sixteenth century the evil, of course, 
,vas aggrayated. Charles and Philip corrupted the members 
by bribery.1 Even in 1573 the cortes are bold enough to 
con1plain that creatures of government were sent thither, 
",vho are ahvays held for suspected by the other deputies. 
and can
e di
agreenlent among them." 2 
There seelns to be a considerable obscurity about the con 
stitution of the cortes, so far as relates to the t,vo S . . t 1 
1 . I I ., I d I b ' l ' pIrI ua 
llg leI" estate:5, t le spu'Itua an tempora no 1 Ity. and tempo- 
It is a-:hnitted that do,yn to the latter P art of the :al nobility 
'-- In cortes, 
thirteenth century, and especially before the intro- 
duction of representatives from the commons, they were sum- 
moned in considerable numbers. But the writer to ,vhom I 
must aln10st exclusively refer for the constitutional history 
of Castile contends that from the reign of Sancho 1'7. they 
took much less share and retained much less influence in the 
deliberation of cortes. s 'There is a remarkable protest of the 
archbishop of Toledo, in 1295, against the acts done in cortes, 
because neither he nor the other prelates had been admitted 
to their di
cussions, nor given any consent to their resolutions, 
although such consent was falsely recited in the laws enacted 
therein. 4 This protestation i
 at least a testimony to the con- 
stitutional rights of the prelacy, ,vhich indeed all the early 
history of Ca
tile, as well as the analogy of other govern- 
ments, conspires to demonstrate. In the fourteenth and 
fifteenth centuries, however, they ,vere more and more ex- 
cluded. None of the prelates ,vere summoned to the cortes 
of 1299 and 1301 ; none either of the prelates or nobles to 
those of 1370 and 1373, of 1480 and 1505. In all the latter 
cases, indeed, such members of both orders as happened to 
be present in the court attended the cortes - a fact which 
seems to be established by the language of the statutes. 


1 Teoria de las Cortes, p. 213. 
2 p. 202, 
3 p, 67. 
4 Protestamos que desde aquí venimos 
non fuemos llamados á cúnsejo, ni á los 
tratados soore los fechos del reyno, ni 
sobre las otras cosas que hí fueren trac- 
ta.das et fechas, et sennaladamente sobre 
108 fechos de los consejos de las her- 
mandades et de las peticiones que fueron 
fechas de 8U parte. et sobre 108 otorga- 
mentos que les ficieron, et sobre los pre- 
vilegios que pOl' ee::ta nazon les fueron 
otorgados; mas ante fuemos ende apar- 


tad os et estrannados et secados expres3Jo 
mente nos et los otros perlados et rico:: 
homes et los fijosdalgo; et non fue hi 
cosa fecha con nuestro consejo, OtrosÍ 
protestamos por raZOll de aquello que 
dice en los previlegios que les otorgaron, 
que fueren los perla-dos llamaùos, et que 
eran otor
ados de consentimiento et de 
voluntad dellos, que non fuemos hi pre- 
sentes ni llRmådos nin fué fecho con 
nuestra voluntad, nin consenticmos, nin 
consentimos en ellos, &c, p, 72. 
5 Teoria de las Cortes: p. 74. 
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Othcr instances of a similar kind lnay be adduceù. :Kever.. 
th,:!
',::
, the more usual expression in the preaInble of laws 
reciting those sumlnoned to and present at the cortes, though 
subject to considerable variation, seelns to hllply that all the 
three estates ,vere, at least nominally and according to legiti.. 
Inate forms, constituent members of the national assell1bly. 
And a chronicle mentions, under the year 1406, the nobility 
and clergy as deliberating separately
 and ,vith some differ- 
ence of judgment, from the deputies of the cOlnmons. 1 A 
theory, indeed, ,vhich should exclude the great territorial ar- 
i
tocracy from their place in cortes, would expose the dignity 
and legislative rights of that body to unfavorable inferences. 
But it is manifest that the king exercised very freely a pre- 
rogative of calling or on1itting persons of both the higher 
orders at his discretion. The bishops 'v ere nUlnerous, and 
many of their sees not rich; Vt? hile the saIne objections of 
inconvenience applied perhaps to the ricoshombres, but far 
more forcibly to the lo,ver nobility, the hijosdalgo or caballe- 
ros. Castile never adopted the institution of deputies from 
this order, as in the States General of France and 
Olne other 
countries, much less that liberal system of landed repre:-;enta- 
tion, ,vhich forms one of the most adlnirable peculiarities in 


1 t, ii. p, 234, Marina is influenced by villas é logares de los nuestros reynos. 
a prejudice in favor of the abortive (Ordinances of Toro in 1371.) Estanho 
Spanish constitution of 1812, which ex- hí con él el infante Don }'ermndo, &c" é 
cluded the temporal and spiritual aristoc- otros perladoR é conde,:; é ricos homes é 
racy from a place in the legislature, to otros caballeros é escuderos, é Ios procu- 
imagine a similar form of government in radores de las cibda.des é villas é logares 
ancient times, But his own work fur- de sus reynos, (Cortes of 1391,) T.Jos 
l1i
heH abundant reasonH, if I am not tres estados que deben venir â las cortes 
mistaken, to modify this opinion very é ayuntamientos segunt s-e debe facer é es 
eSf.cntially, A few out of many instances de buena costumbre antigua, (Cortes 
may be adduced from the enacting words of 1393,) This last passage is apparently 
of sta.tutes
 which we consiùer in England conclusive to prove that three estates, 
as good eviùences to establish a constitu- the superior clergy, the nobility 
 and the 
tional theory, Sepade$ que JO hube commons, were essential members of the 
mio acuerdo é mio COl1dejo con mios her- Legislature in Castile, as they were in 
manos é los arzobispos, é lOR obispos, é France and England j and One is aston- 
con los ricos homes de Castella, é de ished to read in Marina that no fal taron 
J.Jeon, é con homes buenos de lasvill3H de â ninguna de las formalidadcs de derecho 
Castella, é de Leon, que fueron conmigo los monarcas que no tuvieron pOl' opor- 
en Valladolit, sobre m uchas cosas, &c. tuno Hamar á cortes para semejantes actos 
Alfon50 X, in 1258,) Mandamos enviar ni al clero ni á la nobleza ni á las per- 
llama pOl' cartas del rei é nuestras á los sonas singulares de uno y otro estado. 
infantes é perlados é ricos homes é in- t, i. p, 69, That great citizen, .levellanos, 
:fltnzoncs é caballeros é homes buenos de appears to have had much wiser notions 
lag cibdadcs é de las villas de los reynos of the ancien t government of his country, 
de Castilia et de Toledo é de Leon é de as well as uf the sort of reformation 
lag Estramaduras, é de Gallicia é de las which she wanted: aH we may infer from 
Asturias é del And:tlusia, (\Vrit of sum- pa
sages in his 
Iemoria â sus ('ompatri- 
mons to cortes of Burgos in 1315,) Con otas, Coruña, 1811, quoted by Marina for 
acuerdo de los perlados é de los ricos the purpose of censure. 
homes é procuradores de las cibdades é 
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our own constitution. It 'v ill be seen hereafter that spiritual 
and even telnporal peers ,vere summoned by our kings ,vith 
n1uch irregularity; and the disordered state of Castile through 
almost every reign was likely to prevent the e
tablishment of' 
any fixed usage in this and mo
t other points. 
The primary and most essential characteristic of a limited 
monarchy is that money can only be levied upon Right of 
the people through the consent of their represent- taxation. 
atives. This principle ,vas thoroughly established in Castile; 
and the statute
 ,vhich enforce it, the remonstrances \vhich 
protest against its yiolation, bear a lively analogy to corre- 
sponding circumstances in the history of our constitution. 
The lands of the nobility and clergy 'v ere, I believe, ahvays 
exenlpted from direct taxation - an imlnunity ,vhich perhaps 
rendered the attendance of the n1ell1bers of those estates in 
the cortes less regular. "The corporate districts or concejos, 
,vhich, a
 I have observed already, differed from the com- 
lllunities of France and England by possessing a large extent 
of territory subordinate to the principal to,vn, \vere bound by 
their charter to a stipulated annual payn1ent, the price of their 
franchises, c
l1ec1 moneda forera. 1 Beyond this sum nothing 
could be demanded without the consent of the cortes. Al
 
fon
o VIII" in 1177, applied for a subsidy towards carrying 
on the siege of Cuenca, Deluands of money do not however 
seem to have been very usual before the prodigal reign of 
Alfonso X. That prince and his immediate successors \vere 
not much inclined to respect the rights of their subjects; but 
they encountered a steady and insuperable resistance. Fer- 
dinand IV., in 1307, prolni::;es to raise no money beyond his 
1egal and cu
tomary dues. A more explicit law ,vas enacted 
by Alfonso XI. in 1328, ,yho bound hÌ1nself not to exact from 
his people, or cause them to pay any tax, either partial or gen- 
eral, not hitherto estaLlisheù by la\v, ,vithout the previous 
grant of all the deputies convened to the cortes. 2 "ïhis aboli- 
tion of illegal impositions was several tin1es confirmed by the 
same prince. The cortes, in 1393, having made a grant to 


1 !\Iarina, Ensayo lliHt,-Crit, cap. 158; 
Teoria. de las Cortes, t, ii, p, 387, This 
is expressed in one of their fueros, or 
charters: Liberi et ingenui semper ma- 
neath;. reùLlendo mihi et successoribus 
meis in unoquoque an no in die Pente- 

08teS de ullaquaque dOlllo 12 denarios; 


pt, mihi cum bonâ voluntate vestrâ fece. 
ritiR, nullum servitium faciatis, 
2 Dc los con echar uin malldar pagar 
pecho deRatorado ninguno, especial DiD 
genera.l, en toda mi tierra, sin ser llama- 
dos primeramente á cortes é otorgado po)" 
todo
 108 procuradores que hi vCnÍpren 
p, 
8, 
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Henry III., annexed this condition, that "since they had 
granted him enough for his pre:-sent necessities, and even to 
lay up a part for a future exigency, he should swear before 
one of the archbi::dlOpS not to take or demand any money, 
service, or loan, or anything else, of the citieð anù to,vns, nor 
of individuals belonging to them, on any pretence of necessity, 
until the three estates of the kingdoln should first be duly 
sumnloned and a
selnbled in cortes accorùing to ancient usage. 
Anù if any such letters requiring money have been ,vritten, 
that they shall be obeyed and not can'tplied 'with." 1 I-lis son, 
JoInl II., having violated this constitutional privilege on the 
allegation of a pressing necessity, the cortes, in 1420, pre- 
sented a long remonstrance, couehed in very respectful but 
equally firm language, 'wherein they assert" the good custom, 
founded in rea:
on aHd in justice, that the cities and to,vns of 
your kingclonl
 shall not be cOlupelleù to pay taxes or requi- 
sitions, or other ne\v tribute, unless yonr highness order it by 
advice and ,vith the grant of the 8aid cities and to,vn
, and of 
their deputies for thenl," And they express their apprehen- 
sion lest this right should be infringed, Lecause, as they say, 
"there renlains no utiler privilege or liberty ,vhich can be 
profitable to subjects if this be shaken," 2 The king gave 
theln as full sati:,faction as they desired that his encroach- 
l11ent should not be dra wn into precedent. SOine fresh abuses 
during the unfortunate reign of IIenry IV. produced another 
declaration in equally explicit language, forining part of the 
sentence a,varded by the arbitrators to ,vholn the diff
rences 
bet\veen the king and bis people had been referred at l\ledina 
del Calnpo in 1465,3 'I'he catÌlolic h.ing
, as they are elni 
nently called, Ferdinand anù I
aùella, never violated this 


1 Obedecidas é non cumplidas, This 
expression occurs fr(>quently in pro- 
visions made against illcgtt1 acts of the 
crown; amI is characteri!'tic of the sillgu- 
lar respect \\Îth which the ::;panÜtrds 
always thought it right to treat their 
Iwverdgn, while they were resisting the 
abuses of his authoritv, 
2 La buena CO:,tuñlbre é pos!'ession 
fundada en razon é en justicia que las 
cibJacle8 é villas de vuestro$ rei 1108 tellian 
de no ser mandado coger monerlas é pe- 
did08 nin otro tributo uuevo alguno en 
los vue
tros reinos sin que la vuestra se- 
ñoria 10 faga é ordene ùe consf'jo é con 
otorgamiento de la.,
 cibùaùes é villas de 
los vuestros reino:3 é ùe SUð procnraù.ores 
en au nombre . , , . no queda otro 


previlegio ni libertad de que Ios subditos 
pueù.an gozarni aprovechar quebrantado 
el sobre dicho, t, iii. p, 80, 
3 Declaramos é ordenamos, que el 
dicho señor rei nin 10s otros reyes que 
despues del fueren non echan Din repar- 
tau nin pid:tu pcdiù.os Dill moneùas en sus 
reynos, 
alvo pOl' gran necf'ssidaù, é sey- 
endo primero aCl'ordado con 10s perlados 
é gran des de su
 reynos, é COll 108 otros 
que á 1a sazou resiLlieri 11 en su con
ejo, 
 
seyendo para eUo llamados los procura- 
dores Je las cib(1aùcs é villas de sus rCJ-- 
nos, que para las tales cosas se suelen ó 
acostumbran llam:lr, é seyendo per lOB 
dichos pr(\('uradores otorgado el dicho 
pedimento é monedas, t, ii. p, 891. 
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part of the constitution; nor did even Charles I., although 
sOll1etimes refu
ed money by the corte
, attempt to exact it 
without their consent,l In the Recopilacion, or code of Cas... 
tilian IR\v published by Philip II., ,ve read a positive declara- 
tion again
t arbitrary imposition of taxes, ,vhich remained 
unaltered on the face of the statute-book till the present age. 2 
The la\v ,vas indeed frequently broken by Philip II.; but 
the cortes, \vho . retained throughout the sixteenth century a 
degree of steadiness and courage truly admirable ,vhen ,ve 
consider their political ,veakness, did not cease to remonstrate 
with that sU5piciou8 tyrant, and recorded their unavailing 
appeal to the la,v of Alfonso XI" "so ancient and just, and 
which so long time has been used and observed." 3 
The free assent of the people by their representatives to 
grants of money \Va8 by no Ineans a mere matter of Control of 
fòrln. It ,vas connected ,vith other essential rights cortes 
ver 
indispensable to its effectual exercise; those of ex- expenùIture, 
an1Ïning public accounts and checking the expenditure. The 
cortes, in the best tiIl1es at lea
t, ,vere careful to grant no 
money until they ,vere as
ured that ,vhat had been already 
levied on their constituents had been properly employed. 4 
They refused a subsidy in 1390 because they had already 
given so much, and, "110t kno\ying ho'\v so great a sum had 
been expended, it would be a great di5honor and n1Ï
chief to 
promise any more." In 1406 they stood out a long tinle, and 
at length gave only half of \vhat "ras den1andcd,5 Charles I. 
attempted to obtain money in 1527 from the nobility as ,veIl 
as commons. But the former prote
ted that" their obligation 
was to follo\v the king in ,val", \vherefore to coutl'iLute uloney 


1 Marina has published two letters 
from Charles to the city of Toledo. in 
1542 anù 1548. requesting them to instruct 
their deputies t
 consent to a further 
grant of money, which' they haù refu
ed 
to do without leave of their constituents. 
t, iii. p, 180. 18ï. 
2 t, ii. p, 893, 
:: En las cortes de ano de 70 y en las 
de 76 pedimos â v, m, fuese serville de no 
poneI' nuevos impuestos, rentas, pech08, 
ni dt>rechos ni otros tributos particulares 
ni generales sin junta del reyno en cortes, 
como está dispuesto pOl' lei del señor rei 
Don Alonso, y Be significó â v. m, el daño 
grande que con las nuevas rentas habia 
rescibiùo el reino, Buplicando â v, ill, 
fuese serviùo de manùarle aliviar y des. 
r.argar, y que en 10 de adelante Be les 
hiciesse merced de guardar las dichas 


Ieyes reales. y que ne se impusiessen 
nuevas rentas sin RU asistencia; pues 
poLlria v, m, estar satisfecho ùe que el 
rei no sirve en Ins cosas ne('e:-;sarias con 
toùa lealtad y hasta aJwra no se ha pro- 
veiùo 10 -susodicho; y el reino por la 
obligacion qUt> tiene â peùir â v, lll, 
guarùe la dicha lei, y que no solamente 
han cessaùo las necesciiùa,des ùe los sub- 
ditos y naturales de v. m, pero antes 
crecen de caùa ùia : vuelve â suplicar á 
v. m, sea serviùo concederle 10 susoùicho, 
y que las nuevas reu tas pechos y ùere- 
chos se quiten, y que de aquí aùelante 
se guarLle la dicha lei ùel senor rei Don 
Alonso. como tan antigua y justa y que 
tanto tiempo se usó y guarùó, p, 3
5, 
This petition was in 1579, 
4 .Marina, t. ii, p, 404, 406. 
5 p. 409, 
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was totally against their privilege, and for that reason they 
could not acquiesce in his n1ajesty's request." 1 The COlnlnons 
also refused on this occasion. In 1538, on a silnilar proposi- 
tion, the superior aHd lo,ver nobility (1os grandes y caballeros) 
" begged \vith all hUlnility that they might never hear any 
more of that lliatter." 2 
The contributions granted by cortes ,vere assessed and 
collected by re
pectaLle individuals (holnLres buenos) of the 
several tow"ns anù villages. 3 This repartition, as the French 
call it, of direct taxes is a n1atter of the highest jlnportance in 
those countrie
 where they are Í1nposed by means of a gross 
assessn1ent on a district. The produce ,vas paid to the royal 
council. It could not be applied to any other purpo
e than 
that to \vhich the tax had been appropriated. Thus the cortes 
of Segovia, in 1407, granted a' subsidy for the ,val' against 
Granada
 on condition "that it 
hould not be laid out on any 
other service except this \var;" \vhich they requeöted the 
queen and 
-'erdilland, both regents in John II.'s minority, to 
confirlll by oath. Part, ho\vever, of the n10ney remaining 
unpxpended, Ferdinand ,vi::,hed to apply it to his o\vn object 
of procuring the crO\Yl1 of Aragon; but the queen first obtained 
not only a release from her oath by the pope, but the consent 
of the cortes. They continued to insist upon this appropria- 
tion, though ineffectually, under the reign of Charles 1. 4 
The cortes did not consider it beyond the line of their duty, 
not\vithstanc1ing the respectful manner in \vhich they ahvays 
addressed the sovereign, to reillonstrate again
t profu
e ex- 
penditure even in his o\vn household. r.rhey told Alfonso X. 
in 1238, in the homely style of that age, that they thought it 
fitting that the king and his ,vife should eat at the rate of a 
hundred and fifty maravedis a day, and no more; and that the 
king should order his attendants to eat lllore llloderately than 
they did. 5 They relnon
tl'ated more forcibly agai
st the pro- 
digality of John II. Even in 1559 they spoke \vith an un- 
daunted Castilian spirit to Philip II. : -" Sir, the expenses of 
your royal establishment and household are much illcrea:-;ed ; 
and \ve conceive it \yould mueh redound to the good of these 
kingdonls that your maje;;:ty should direct them to be lo\vered, 


1 Pero que contribuir å la guerra ('on 
tiertas sum3.S era totalmente opuesto á 
sus previlegios. é asi que no poùrian 
aeomo(larse á 10 que s, m, deseaba.- 
p. 411. 


2 :!\larina, t, ii. p, 411, 
3 :\larina, t. ii. p. 398. 
4 p, 412, 
5p.41ì, 
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both as a relief to your wants, and that all the great men and 
other subjects of your majesty may take example therefrom to 
restrain the great disorder and excess they commit in that 
respect." 1 
The forms of a Castilian cortes were analogous to those of 
an English parliaInent in the fourteenth century. Fo
s of 
'rhey ,vere sUlllmoned by a ,vrit almost exactly co- the cortes. 
incillent in expres
ion ,vith that in use alnong us. 2 The ses- 
sion was opened by a speech froln the chancellor or other 
chief officer of the court. The deputies were invited to con 
sider certain special business, and commonly to grant money. 
After the principal affairs ,vere despatched they conferred to 
gether, and, having cxalnined the instructions of their re- 
Bpective constituents, dre'\v up a schedule of petitions. These 
\vere duly ans\vered one by one; and from the petition and 
ans\ver, if fhvorable, laws \vere after'\vards dra-wn up \vhere 
the matter required a new ht'v, or promises of redress ,vere 
given if the petition related to an abuse or grievance. In 
the struggling contlition of Spanish liberty under Charles I., 
the cro\vn began to neglect ans\vering the petitions of cortes, 
or to use un
atisfactory generalities of expression. This gave 
rise to many relnonstrances. The deputies insisted in 1523 
on baving ans,vers before they granted 111oney. They repeat- 
ed the sanle contention in 1525, and oLíained a general la'\v 
inserted in the Recopilacion enacting that the king should 
ans\ver all their petitions before he di
solved the a:o'senlbly.4 
This, ho\vever, ,vas disregarded as before; but the cortes, 
'whose intrepid honesty under Philip II. so often attracts our 
adnliration, continued as late as 1586 to appeal to the written 
statute and lament its violation. 5 
According to the ancient fundamental constitution of Castile, 
the king did not legislate for his subjects \vithout RiO'ht of 
their consent. rrhe code of the Visigoths, called cu
tcs 

 
. S ' 1 F J d . bl ' le<rlslatjon. 
In p
nn t le nero usgo, ,vas enacte In pu IC ð 
councils, as ,vere also the hnvs of the early kings of Leon, 
,vhich appears by the reciting vlords of their preambles. 6 This 


1 Senhor, 108 gastos de vucstro real 
estado y mesa. son muy cresciLlos, y en- 
teuùemos que converuia mucho a1 bien 
:Ie estos reinOR que y, m. los mandasse 
moùerar, así para algun rempùio de sus 
Dccessiù,tùes, como para que de v. lll, to- 
men cgelllpló toto
 108 granùes y cabal- 
leros y otrus subilitos ùe y, m, en la gran 
YOLo II. 3 


desorden y excessos que hacen en latl 
cosas sobredichas, p,431. 
2 Marina, t, j, p. 175; t, üi. p, 103. 
3 t, i. p, 278. 
4 p, 80l. 
I) p, 288-304, 
6 t, ii. p, 202. The acts ot tne cortes 
of Leon in 1020 run thus: Omnes pon 
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consent ,vas originally given only by the higher estates, \vho 
might be considered, in a large :5ense, as representing the na- 
tion, though not chosen by it ; but from the end of the Ì"\velfth 
century by the elected deputies of the commons in cortes. 
The la\vs of Alfonso X. in 1258, those of the same prince in 
1274, and many others in subsequent times, are declared to 
be made \vith the consent (con acuerdo) of the several orders 
of the kingdom. 1\lore commonly, indeed, the prealnble of 
Castilian statutes only recites their advice (consejo); but I 
do not kno,v that any stress is to be laid on this circumstance. 
The la\vs of the Siete Partidas, compiled by Alfonso X., did 
not obtain any direct sanction till the famous cortes of Alcala, 
in 1348, ,vhen they,vere confirlned along ,,,ith several others, 
forn1Ïng altogether the basis of the statute-Ia'v of Spain.! 
1Vhether they ,vere in fact received before that tÌ1ne has been 
a Inatter controverted alnong Spanish antiquarie
, and upon 
the que
tion of their legal validity at the tin1e of their pro- 
nlulgation depends an important point in Castilian hi
tory, the 
disputed right of succession bet,veen Sancho I V. and the in- 
fants of la Cerda; the forlner clailning unllcr the ancient 
custolnary la\v, the latter under the l1e\v dispositions of the 
Siete Partidas. If the king could not legally change the es- 
tablished la\vs ,vithout consent of his cortes, as seems most 
proLable, the right of representative succession did not exist 
in favor of his grandchildren, and Sancho IV. cannot be con- 
sidered as an usurper. 
It appears, upon the whole, to have been a constitutional 
principle, that laws could neither be made nor annulled ex- 
cept in cortes. In 1506 this is claimed by the deputies as an 
estaùlished right. 2 John I. had long before adn1Ïtted that 
,vhat ,vas done by cortes and general assemblies could not be 
undone by letters missive, but by such cortes and assembliec;; 
alone. s For the kings of Castile had adopted the English 


tific('s et abbates et optimates regni IIis- 
paniæ jussu ipsius regis talia decreta de- 
crevimus quæ firmiter tcnt>antur futuris 
temporibus, So those of Salamanca, in 
1178: Ego rex }'ernandus intC:'r cætora 
quæ cum episcopis et abbatibus regni 
nostri et quamplurimis aliis religiosis, 
cum eomitibus terrarum et principibus 
et rectoribus provinciarum, toto posse 
tenenda statuim us apud Salamancam. 
1 En
ayo Ilist,-Crit, p, 353; Teoria de 
las Cortes, t. ii. p, 77. Marina seems to 
have changed his opinion between the 


publication of these two works. in the 
former of which he contends for the pre- 
vious authority of the Siete PartiLlas, and 
ill favor of the infants of la Cerda, 
2 1...08 rt>yes establicieron que cuando 
hubiesen de hacer leyes, para que fuescn 
provechosas á sus reynos y cada provin- 
cias fuesen proveidas, se llmnasen cortes 
y procuradores que entt>Ddiesen en elias, 
y por esto Be establecio lei que no se 
hiciesen ni renovasen leyes sino en cortes 
Teoria de las Cortes, t, ii, p, 218, 
3 Lo que es fecho por cortes é pllr 
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practice of dispensing with statutes by a non obstante clause 
in their grants. But the cortes remonstrated more steadily 
against this abuse than our o,vn parliament, ,vho suffered it to 
rernain in a certain degree till the Revolution. It ,vas sever- 
al tinles enacted upon their petition, especially by an explicit 
statute of IIeury II., that grants and letters-patent dispensing 
,vith statutes should not be obeyed. 1 Nevertheless, John II., 
trusting to force or the servility of the judges, had the assur- 
ance to dispense explicitly \'fith this very la\v. 2 The cortes of 
Valladolid, in 144:2, obtained fresh prolnises and enactnlent:3 
against such an abuse. Philip I. and Charles I. began to 
legislate ,vithout asking the con
ent of cortes; this gre\v much 
wor
e under Philip II., and reached it
 height under his suc- 
cessors, ,vho entirely abolished all constitutional privileges. s 
In 1555 ,ve find a petition that laws rnade in cortes should be 
revoked no,vhere else. The reply ,vas such as becarne that 
age: "To this "re answer, that ,ve shall do ,vhat best suits 
our government." But even in 1619, anù still after\vards, 
the patriot representatives of Castile continued to lift an un- 
availing voice again:'3t illegal ordinances, though in the form 
of very htunble petition; perhaps the latest testin10nies to the 
expiring liberties of their country.4 'The denial of exclusive 
legislative authority to the crown mU:'3t, ho\vever, be under- 
stood to admit the legality of particular ordinances designed 
to strengthen the king's executive governnlent,5 These, no 
doubt, like the royal proclamations in England, extended 
sometimes very far, and subjected the people to a sort of ar- 
bitrary coercion much beyond ,vhat our enlightened notions of 
freeJom ,vould consider as reconcilable to it. 13ut in the 
midùle ages such temporary commands and prohibitions \vere 
not reckoned strictly legi
lative, and passed, perhaps rightly, 
for inevitable consequences of a scanty code and short sessions 
of the national council. 
rfhe kings \vere obliged to s,vear to the oòservance of laws 
enacted in cortes, besides their general coronation oath to 
kt'ep the Ia,vs and preserve the liberties of their people. Of 
this \ye find several instances from the middle of the thir- 


ayuntamientos que non Be pueda disfacer 
por las tales cartas, salvo por a) unta- 
mipntos é cortes, Teoria de las Cortes, 
t, ii. p, 215, 
1 p, 215, 
2 p. 216 j t, iii. p, 40. 
8 t. ii, p. 218, 


4 Ha suplicado el reino á v, m, no se 
promulguen nuevas leyes, ni en todo lli 
en parte Ins antiguas se alteren, sin que 
sea por cortes , . . , y por ser de tauta 
importancia vuelve el reino á suplicarlo 
humilnwnte á v. lli. p,220, 
5 p, 207, 
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teenth century, and the practice continued till the time of 
John II" ,vho, ill 1433, on being requested to s\vear to the 
la,ys then enacte<.1
 ans\yered that he intended to Inaintain 
them, and consequently no oath ,vas necessary; an evasion 
in ,vhich the cortes 
cenl unaccountably to have acquiesceù. l 
The guardians of Alfonso XI. not only s,vore to observe all 
that had been, agreed on at Burgos in 1315, but consented that, 
if anyone of thenl did not keep his oat.h, the people should 
no longer be obliged to regard or obey him as regent, 2 
It ,vas custoll1ary to assell1ble the cortes of Castile for 
O ' many purposes besides those of granting money 
ther rIghts 1 ., 1 ' 1 ' Th 
of the anc concluTlng In egIs atIon. ey 'were SUln- 
cortes. nloned in ever y reiO'n to ackno\vledo-e and confinn 
' 0 0 
the succession of the h{'ir apparent; and upon his acces:;ion 
to s,vear allegiance. 3 rThese acts \vere, ho\vever, little nlore 
than fornlal, and accordingly have been preserved for the 
sake of para<le after all the real dignity of the cortes ,vas 
annihilated. In the fourteenth and fifteenth centuries they 
claimed and exercised very all1ple po,vers. They a55ulned 
the right, ""hen questions of regency occurreù, to liInit the 
prerogatiye, as well as to d('signate the persons ,,,,ho were to 
use it. 4 And the fl'equent ]ninorities of Castilian king
, 
,vhich were unfavorable enough to tranquillity and subordina- 
tion, served to confirm these parliamentary privileges. The 
cortes were usually consulted upon all material business. A 
law of Alfonso XI. in 1328, printed in the Recopilacion or 
code published by Philip II., declares, " Since in the arduous 
affairs of our kingdom the counsel of our natural subjects is 
necessary, especially of the deputies from our citie:; and tOWll
, 
thereîore we ordain and C01111nand that on sueh great ocea- 
sions the cortes shall be asselnbled, and counsel shall be taken 
of the three estates of our kingdoms, as the kings our fore.. 
fathers have been u:::;ed to do." 5 A cortes of John II" in 
1419, claimed this right of being consulted in aU matters of 
importance, ,yith a "'arm remonstrance against the alleged 
violation of so \vholesome a la-\v by the reigning prince; ,vho 
ans,vered, that in weighty matters he had acted, and ,vould 
continue to act, in conformity to it. 6 'Vhat should be intend- 
ed b y O'reat and ,vei crht y affairs mi O'ht be not at all ao-reed 
bOO 0 


1 Teoria de las Cortes, t i. p, 306, 
2 t, iii. p, 62, . 
3 t, i, p. 33; t, ii, p, 24, 


4 p, 230, 
5 t, i, p, 31- 
6 p. 34. 
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upon by the t,vo parties; to each of ,vhose interpretations 
the:3e ,vord:5 gave pretty full scope. Ho,vever, the current 
usage of the 1110narchy certainly permitted much authority 
in public deliberations to the cortes. Ålllong other instances, 
,vhich indeed ,vill continually be found in the common civil 
hi:-:tories, the cortes of Ocana, in 1469, remonstrate with Hen- 
ry IV. for allying hilns(
lf ,vith England rather than France, 
and give, as the :first reason of complaint, that, " according to 
the hnvs of your kingdom, when the kings have anything of 
great ilnpOl'tance in hand, they ought not to undertake it 
,vithout advice and knowledge of the chief towns and cities 
of your kingdom." 1 This privilege of general interference 
,vas asserted, like other ancient rights, under Charles, ,vhom 
they strongly urged, in 1548, not to pern1Ït his son Philip to 
depart out of the realm. 2 It is hardly necessary to observe, 
that
 in snch times, they had little chance of being regarded. 
The kings of Leon and Castile acted, during the interval 
of the cortes, by the advice of a smaller council, Council of 
ans\vering, as it seems, almost exactly to the Castile, 
king's ordinary council in England. In early age:5, before the 
introduction of the commons, it is Rometimes difficult to dis- 
tinguish this body frolll the general council of the nation; 
being composed, in fact, of the saIne class of persons, though 
in slnaller nUlnbers. A sin1Ìlar difficulty applies to the Eng- 
lish history. The nature of their proceedings seema best to 
ascertain the di
tinction. All executive acts, including those 
ordinances ,vhich may appear rather of a legislative nature, 
all grant=-, and charters, are declared to be ,vith the assent 
of the court (curia), or of the magnats of the palace, or of 
the chiefs or nobles. 3 This privy council ,vas an essential 
part of all European monarchies; and, though the sovereign 
might be considered as free to call in the advice of ,vhomso- 
ever he pleased, yet, in L'lct, the princes of the blood and 
mo
t po\verf111 nobility had anciently a constitutional right to 
be members of such a council, so that it formed a very lllate- 
rial check upon his personal authority. 
The council under\vent several changes in progress of time, 
which it is not necE?ssary to enumerate. It was justly deemed 


1 Porque, segunt leyes de nuestros 
reynos, cua.ndo los reyes han de facer 
a1gnlla cor.a de gran importancia., non 10 
deben tacer sin cOllsejo é saùiùuria de las 
cibùa.dcs e villas prindpales de vue
tros 
reyuos. Teoria de las Cortes, t, ii, p, 241. 


2 t, iii. p. 183. 
3 Cum assensu magnatum pa1a.tii: Cum 
consilio curiæ meæ: Cum consilio et bene- 
placito omnium principummeoruU1, nullo 
contradicente nec reclamente. Teoria ùe 
las Cortes, t. iii. p. 825. 
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an important member of the constitution, and the cortes 
sho\veù a laudable anxiety to proeure its composition in such 
a Inanner a
 to forrn a guarantee for the due execution of 
la\v:; after their own di
solution. Several times, especially in 
n1Ínoritie:5, they even n
uned its menIbers or a part of them; 
antI in the reign
 of IIenry III. and John II. they obtained 
the privilege of adding a perlnanent deputation, consi:5ting 
of four persons elected out of their own body, annexed as it 
\vere to the council, who were to continue at the court dur- 
ing the intervaì of cortes and watch over the due observance 
of the huvs.1 This deputation continued as an empty fornlal- 
ity in the sixteenth century. In the council the king \vas 
bound to sit personally three days in the week. Their busi- 
ness, \vhich included the \vhole executive government, was 
distributed \vith considerable accuracy into \vhat might be 
despatrhed by the council alone, under their own seals and 
signatures, and what required the royal sea1. 2 The consent 
of this body ,vas necessary for almost every act of the crown: 
for pensions or grants of money, ecclesiastical and political 
prolllotions, and for charters of pardon, the easy concession 
of \vhich "Tas a great encouragement to the homicides so 
usual in those ages, and was restrained by some of our o\vn 
la\vs. 3 But the council did not exercise any judicial authori- 
ty, if \ve may believe the well-informed author from whom I 
have learned these particulars; unlike in this to the ordi- 
nary council of the kings of England. It was not until the 
days of Ferdinand and Isabella that this, among other inno- 
vations, ,vas introduced. 4 
Civil and criminal justice was administered, in the first 
Adminis- instance, by the alcaldes, or municipal judges of 
tration of towns; elected \vithin themselves, originally, by 
justice. I ' b . 
t Ie communIty at large, ut, in subsequent tlmes, 
by the governing body. In other places a lord possessed the 
right of juri
diction by grant from the cro\vn, not, what \ve 
find in countries where the feudal system ,vas more thorough- 
ly established, as incident to his o\vn territorial superiority 

rhe kings, ho\vever, began in the thirteenth century to ap- 
point judges of their own, called corregidores, a nalne which 
seelns to express concurrent jurisdiction with the regidores, 
or ordinary magistrates. s The cortes frequently remonstrat- 


1 Teoria de las Cortes, t, ii. p, 346, 
2 p, 354, 
3 p, 360, 362, 372, 


4 t, ii. p, 375, 379, 
5 Alfonso X, l5ays, Ningun orne sea osado 
juzgar pleytos, se DO fuere alcalde puesto 
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ed auainst this encroachment. Alfonso XI. consented to 
o 
,vithdra,v his judges fronl all corporations by ,vhich he had 
not been requeclted to appoint thenl. 1 Sonle attempts to in- 
terfere \vith the lllunicipal authorities of Toledo produced 
serious disturbances unùer Henry III. and John 11. 2 Even 
'v here the king appointed magistrates at a city's request, he 
was bound to select them from an10ng the citizens. 8 From 
this ilnmediate jurisdiction an appeal lay to the adelantado 
or governor of the province, and from thence to the tribunal 
of royal alcaldes. 4 The latter, ho\vever, could not take cog- 
nizance of any cause depending before the ordinary judges; 
a contrast to the practice of Aragon, ,vhere the justiciary's 
right of evocation (juris firma) ,vas considered as a principal 
safeguard of public liberty.5 As a court of appeal, the royal 
alcaldes had the supreme jurisdiction. The king could only 
cause their sentence to be revised, but neither alter nor re- 
voke it. 6 They have continued to the present day as a crilninal 
tribunal; but civil appeals \vere transferred by the ordinances 
of '"foro in 1371 to a lle\V court, styled the king's audience, 
,yhich, though deprived under Ferdinand and his successors 
of part of its jurisdiction, still remains one of the principal 
judicatures in Castile. 7 
No people in a half-civilized state of society have a full 
practical security against particular acts of arbi- , 
T Vl.Olent 
trary po\yer. hey \vere more COilllnon perhaps actions of 
in Castile than in any other European monarchy so
e ki,ngs 
'f.". fj L . of Castile, 
wluch prolessed to be ree. a'vs lndeed were not 
w'anting to protect men's lives and liberties, as ,veIl as their 
properties. Ferdinand IV., in 1299, agreed to a Pètition 
that" justice shall be executed ilnpartially according to la,v 
and right; and that no one shall be put to death or Í1nprison- 
eù, or deprived of his possessions, without trial, and that this 
be better observed than heretofore." 8 lIe rene"ved the same 
hnv in 1307. Nevertheless, the most remarkable circum- 
E-tance of this monarch's history was a violation of so 
acred 


pol el rey. Id. fol, 27. This seems an 
encroachment on the municipal mag- 
istrates. 
1 'reoria de las Cortes, t, Ü, p, 251, 
2 p. 255. Mariana, 1. xx, c, 13. 
3 p, 255, 
4 p, 266. 
1) p, 260. 
G p, 287, 304, 
7 Teoria de las Cortes, t, ii. p, 292-302, 
Thp use of the present tense, in this and 


many other passages, will not confuse 
the attentive reader, 
8 Que manùase facer la justicia en 
aquellos que la merecen cornunalrnente 
con fuero é con derecho é 10s homes que 
non sean muertos nin presos nin tornados 
10 que han sin ser oiùos pOl' derecho ó 
por fnero de aquel logar do acae8ciere, 
é que sea guardaùo mejor que se guardó 
fasta aquí. 
larintt, Ensa) 0 Hist,-Critico, 
p, 148 
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and apparantly so wen-established a la,v. T\yo gent1en1en hav- 
ing been accused of murder, Ferdinand, without ,vaiting for 
any process, ordered tbeln to instant execution. They sum.. 
moned hiln ,vith their la::;t ,vords to appear before the tribunal 
of God in thirty days; and his death \vithin the time, ,vhich 
has given hin1 the surname of the Summoned, lllight, ,ve may 
hope, deter succeeding sovereigns from iniquity so flagrant. 
But Ü'OlU the practice of causing their enemies to be assas- 
sinated, neither law nor conscience could withhold tben). 
Alfon5o XI. ,vas 1110re than once guilty of this crime. Yet 
he too passed an ordinance in 1325 that no \varrant should 
issue for putting anyone to death, or seizing his property, 
till he should be duly tried by course of la\v. Henry II. 
repeats the same la,v in very explicit language,l But the 
civil history of Spain displays several violations of it. An 
extraordinary prerogative of comlnitting murder appears to 
have been adl11Ïtted in early times by several nations \vho did 
not ackno\vledge unlilnited po,ver in their sovereign. 2 Before 
any regular police was established, a po\verful crin1il1al might 
have been secure froin all punishment, but for a notion, as 
barbarous as any \vhich it ser\Ted to counteract, that he could 
be la\vfuUy killed by the personalluandate of the king. And 
the fr
fJuent attendance of sovereigns in their courts of ju- 

icatl'J"e might lead Inen not accustomed to con
ider the 
indispensable necessity of legal forlns to confound an act of 
assassination \vith the execution of justice. 
Though it is very in1probable that the nobility ,vere not 
r1 fj dø- considered as essential men1bers of the cortes, they 
J

:
 ;r the certainly attended in smaller nun1bers than we 
nobIlIty, should expect to find fronl the great legislative and 
1eliberative authority of that a:-iselnbly. This arose chiefly 
from the la\vless 
pirit of that martial aristocracy \vhich plac- 

d less confidence in the constitutional methods of resisting 
arbitrary encroachment than in its o\vn arrned cOlnbinations. 3 
Such confederacies 10 obtain redress of grievances by foree, 
of \vhich there ,vere five or six relnarkable instances, \vere 
called Hern1andad (brotherhood or union), and, though not 


1 Que non mandemos matar nin pren- 
der nin lisiar nin despechar nin tomar á 
algu no ninguna cosa ùe 10 suyo, sin ser 
arité llamado é oido é vencido por fuero 
é por derecho, por querella nin por que- 
rellas que á nos fuesen ù:ldas, segunt que 
esto está ordenado por el rei dOll Alonso 
nuestro padre. Teoria de las Cortes, t. ü. 
p. 287, 


2 Si q uis hominem per j ussionem regis 
vel ducis sui occiùerit, non requir:ltur 
ei, nee sitfitidosus. quiajussio domini sui 
fuit, et non potuit contraùicerejussiolH'm. 
Leges Bajuvariorum, tit. ii, in Baluz 
Capitularibu
, 
3 Teoria de las Cortes, t. ii. p, 465, 
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so explicitly sanctioned as they ,,,ere by the celebrated 
Privilege of Union in Aragon, found countenance in a 
la\v of Alfonso X" which cannot be deemed so much to have 
voluntarily emanated irOn1 that prince as to be a record of 
original rights pos
essed by the Castilian nobility. "The 
duty of subjects to\vards their king," he says," enjoins then1 
not to permit hiln kno\vingly to endanger his salvation, nor 
to incur dishonor and inconvenience in his person or family, 
nor to produce Inischief to his kingdom. And this may be 
fulfilled in t\VO 'ways: one by good advice, sho\ving hirn the 
reason \vherefore he ought not to act thus; the other by 
deeds, seeking means to prevent his going on to his 01Yll 
ruin, and putting a stop to those who give him ill counsel: 
forasn1uch as his errors are of '\vorse consequence than those 
of other men, it is the bounden duty of subjects to prevent 
his comluitting then1. 1 To this law the insurgents appealed 
in their coalition against Alvaro de Luna; and indeed ,ve 
must confess that, ho\vever just and admirable the principles 
'\yhich it breathes, so general a license of rebellion \-vas not 
likely to preserve the tranquillity of a kingdom. The depu- 
ties of to\vns in a cortes of 1445 petitioned the king to 
declare that no construction should be put on this la\v incon- 
sistent \vith the obedience of subjects to\yards their sove- 
reign: a request to ,vhieh of course he ,villingly acceded. 
Castile, it \vill be apparent, bore a closer analogy to Eng- 
land in its form of civil polity than France or even Aragon. 
But the frequent disorders of its goverUlnent and a barbar- 
ou
 
tate of Inanner5 rendered violations of la,v lunch more 
continual and flagrant than they \vere in England under the 
Plantagenet dynasty. And besides these practical mischie(
, 
there ,vcre bvo essential defects in the constitution of Castile, 
through which perhaps it ,vas ultimately subverted. It 
"ranted those t\yO brilliants in the coronet of British liberty, 
the representation of freeholders among the con1ffions, and 
trial by jury. The cortes of Castile became a congress of 
deputies from a fe\v cities, public-spirited indeed and intrepid, 
as ,ve find them in bad tilDes, to an eminent degree, but too 
much limited in number, and too unconnected \vith the terri- 
torial aristocracy, to maintain a just balance against the 
crO'Vl1. Yet, with ey"ery disadvantage, that country possessed 
a liberal form of government, and ,vas animated ,vith a noble 
Bpirit for its defence, Spain, in her late memorable though 
1 Ensayo Hist.-Critico, p. 312, 
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short resuscitation, might ,veIl have gone back to her ancient 
institutions, and perfected a scheme of policy which the great 
exalnple of England ,vould have shown to be well adapted to 
the s.ecurityof freedom. What she did, or rather attelnpted, 
in
teat1, I need not recall. 1\1ay her next effort be more 
,viEely planned, and more happily terminated! 1 
Though the kingdom of Aragon was very inferior in ex- 
Affairs of tent to that of Castile, yet the advantages of a 
Aragon, better form of governlnent and wiser sovereigns, 
,vith those of industry and commerce along a line of sea- 
coapt, rendered it almost equal in importance. Castile rarely 
intermeddled in the civil di
sensions of Aragon; the kings of 
Aragon fi-equently carried their arms into the heart of Castile. 
During the sanguinary outrages of Peter the Cruel, and the 
stormy revolutions ,vhich ended in establishing the house of 
Tra
talnare, Aragon ,va" not indeed at peace, nor altogether 
,veIl governed; but her political consequence rose in the 
eyes of Europe through the long reign of the ambitious and 
,vily Peter IV., 'whose sagacity and good fortune redeemed, 
according to the COUlmon notions of mankind, the iniquity 
\"ith ,vhich he stripped his relation the king of Majorca of 
the Balearic islands, and the constant perfidiousness of his 
character. I ha,ve mentioned in another place the Sicilian 
,val', prosecuted ,vith so nluch eagerness for many years by 
Peter III. and his son Alfonso III. After this object was 
relinquished J 
unes II, undertook an enterprise less splendid, 
but not much less difficult: the conquest of Sardinia. That 
island, long accu5tomed to independence, cost an incredible 
expense of blood and treasure to the kings of Aragon dur- 
ing the ,vhole fourteenth century. It ,vas not fully subdued 
till the commencement of the next, under the reign of 1\Iartin. 
At the death of 1\Iartin king of Aragon, in 1410, a mem- 
Disputed orable question arose as to the right of succession. 
succession Thou2'h Petronilla, daughter of Ran1iro II., had 
after the "--' '-' 
death of reigned in her own right froln 1137 to 1172, an 
:Martin. opinion seems to have gained ground froln the 
thirteenth century that fenlales could not inherit the cro,vn 
of Aragon. Peter IV. had excited a civil ,var by attempting 
to settle the succession npon his daughter, to the exclusion 
of his next brother. The birth of a 
on about the same time 
suspended the ultimate decision of this question; but it was 
tacitly under
tood that what is called the Salie law ought to 
1 The first edition of this work was published in 1818, 
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prevai1. 1 Accordingly, on the death of John I. in 1395, his 
t\VO daughter
 ,v ere set aside in favor of his brother lVlartin, 
though not ,vithout opposition on the part of the elder, ,vhose 
husband, the count of Foix, invaded the kingdom, and de- 
sisted from his pretension only through ,vant of force. l\Iar- 
tin's son, the king of Sicily, dying in his father's lifetime, the 
nation ,vas anxious that the king should fix upon his successor, 
and ,vouid probably have acquiesced in his choice. But his 
dissolution occurring more rapidly than ,vas expected, the 
throne relnained absolutely vacant. "The count of Urgel had 
obtained a grant of the lieutenancy, ,vhich ,vas the right of 
the heir apparent. This nobleman possessed an extensive 
territory in Catalonia, bordering on the Pyrenees. He "Tas 
grandson of James, next brother to Peter IV., and, according 
to our rules of inheritance, certainly stood in the first place. 
The other clailnants were the duke of Gandia, grandson of 
James II" ,vho, though descended from a more di::;tant ances- 
tor, set up a claim founded on proximity to the royal stock, 
,vhich in some countries ,vas preferred to a representative 
title; the duke of Calabria, son of Violante, younger daughter 
of John I, (the countess of Foix being childless); Frederic 
count of Luna, a natural son of the younger l\Iartin king of 
Sicily, legitin1ated by the pope, but ,vith a reservation ex- 
cluding him from royal succession; and finally, Ferdinand, 
infant of Castile, son of the late king's sister. 2 The count of 


1 Zurita
 t. ii. f, 188, It was pretended that women were excluded from the 
crown in England as well as France: a,nd this analogy seems to have had some in- 
fluence in determining the Aragonese to adopt a Salic law, 
2 The subjoined pedigree will show more clearly the respective titles of the com- 
petitors :- 
JAMES II. died 1327. 
I 
I 
ALFONSO IV. d. 1336, 
I 
I 
PETER IV. d. 1337. 
I 
Q I . I 
Eleanor ,of Casble. JOHN I. d, 1395, 
: I I 
Henry III. Ferdinand. I 
K. of Castile. 
i I 
I Joanna 
John II. Countess 
K, of Castile, of Foix, 


I 
James 
C. of Urgel. 
i 
Peter 
C. of Urgel. 
I 
c. of Urgel. 


I 
D. of GandIa. 
I _ 
D, of Gandta. 


I 
MARTIN, 
d. 1410, 
1 
l\Iartin 
I K. of Sicily, 1409, 
Violante I 
Q. of Naples. 
I Frederic 
C. of Luna, 
Louis D. of 
Calabria. 
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Urgel was fa'V'ored in general by the Catalans, and he seemed 
to h:
ve a powerful support in Antonio de Luna, a baron of 
Aragon, so rich that he might go through his own estate from 
France to Castile. But this apparent superiority frustrated 
his bopes. The justiciary and other leading Aragonese 'v ere 
determined not to suffer this great constitutional question to 
be decided by an appeal to force, ,vhich might 8\Veep a way 
their liberties in the struggle. U rgel, confident of his right, 
and surrounded by men of ruined fortunes, was un\villing to 
sublnit his pretensions to a civil tribunal. His adherent, 
Antonio de Luna, committed an extraordinary outrage, the 
assassin.ation of the archbishop of Sarago8a, \vhich alienated 
the minds of good citizens fi.om his cause. On the other 
hand, neither the duke of Gandia, ,vho ,vas very old,l nor the 
count of Luna, seemed fit to succeed. The party of Ferdi- 
nand, therefore, gained ground by degrees. It ,vas determined 
ho,vever, to render a legal sentence. The cortes of each 
nation agreed upon the nomination of nine persons, three 
Aragonese, three Catalans, and three Valencians, ,vho ,vere 
to dibcuss the pretensions of the several cOlnpetitors, and by 
a plurality of six votes to adjudge the crown. Nothing could 
be more solemn, Inore peaceful, nor, in appearance, more 
equitable than the proceedings of this tribunal. They 8Uln- 
moned the claimants before them, and heard them by counsel. 
One of these, Frederic of Luna, being ill defended, the court 
took. charge of his interests, and named other advocates to 
maintain them. A month ,vas passed ill hearing arguments; 
a second was allotted to considering them; and at the expira- 
tion of the pre5cribed tÏ1ne it ,vas announced to the people, 
by the lllouth of 81. Vincent Ferrier, that Ferdinand of Cas- 
tile had ascend\'ù the throne. 2 


1 This duke of Gandia died during the 
interregnum. His son, though not so 
objectionable on the score of age, seemed 
to have a worse claim; yet he became a 
competitor, 
2 Biancæ Commentaria, in Schotti His- 
pania Illustrata, t, ii. Zurita, t, iii. f, 
1-74. Vincent Ferrier was the most dis- 
tinguished churchman of his time in 
Spain, His influence, as one of the nine 
judges, is said to have been very instru- 
mental in procuring the crown for Ferdi- 
nand, Five others voted the same way; 
one for the count of Urgel; one doubt- 
fuBy between the count of Urgel and 
duke of Gandia; the ninth declined to 


vote, Zurita, t, iii, f, 71. It is curious 
enough that John king of Castile was al- 
together di,:;;;regarded; though his claim 
was at least as plamdble as that of his 
uncle Ferdinand, Indeed, upon the prin- 
ciples of inheritance to which we are ac- 
customed, Louis duke of' Calablia had a 
prior right to 'Ferdinand, admitting the 
rule which it was necessary for both of 
them to establish j namely, that a right of 
succession might be transmitted through 
females, which females could not person- 
ally enjoy. Thi
, as is well known, had 
been advanced in the preceding age by 
Edward III. as the foundation of his 
claim to the crown of France. . 
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In this deci
ion it is impossible not to suspect that the 
judges \vere s'\vayed rather by politic considera- Decision in. 
. I ' f h I . ' 1 I favor of 
bons t Ian a strIct sen
e 0 ere( ltary rIg It. t Ferdinalld 
,vas, therefore, by no n1eans universally popular, of Castile. 
especially in Catalonia, of ,vhich principality the A,D. 1412, 
count oÎ Urge1 ,vas a native; and perhaps the great rebellion 
of the Catalans fifty year
 afterwards may be traced to the 
disaffection ,vhich this breach, as they thought, of the ht,vful 
succes:sion had excited, Ferdinand ho\vever ,vas well received 
in Aragon. 'l'he cortes generously recon1menùed the count 
of U rgel to bis favor, on aceuunt of the great expenses he had 
incurred in prosecuting his claim. But Urgel did not w'ait 
the effect of this recolnmendation. . Un,visely attempting a 
rebellion ,vith very inadequate means, he lost his estates, and 
,vas thro,vn for life into prison. Ferdinand's 
uccessor ,vas 
his son, Alfonso V., more distinguished in the his- Alfonso V. 
tory of Italy than of Spain. For all the latter A,D, 1410, 
years of his life he never quitted the kingdom that he had 
acquired by his arlns; and, enchanted by the delicious air of 
Naple,..:, intrusted the govprnment of his patrilnonial territories 
to the care of a brother and an heir. .John II., John II. 
upon '\vhom they devolved by the death of Alfonso A,D, 1458, 
'without legitimate progeny, had been engaged. during his youth 
in the turbulent reyolutiollS of Ca
tile, a
 the head of a strong 
party that opposed the dOll1ination of Alvaro de Luna. By 
Inarriage with the heire
s of Navarre he ,vas entitled, accord- 
ing to the u
age of those times, to assume the title of king, 
and adlninistration of government, during her life. But his 
alnbitious retention of pO\\Ter still longer produced events 
,vhich are the chief stain on his memory. Charles 1420 
prince' of Viana ,vas, hy the constitution of N a- A.D. . 
varre, entitled to succeed his mother. She had requested 
him in her testament not to assume the government \vithout 
his father's consent. rrhat consent 'was always 
. tll ld Th ' ' d h 1 . A.D. 1442. 
'VI l1e. e prInce raIse ,vat ,ve oug It not 
to call a rebellion; but ,vas made prisoner, and relnainec1 for 
SOllle time in captivity. .. Joh11'8 ill disposition to,var(l
 hi
 Ron 
,vas exa.
perated by a step-mother, who scarcely di:..:gui
ed her 
intention of placing her own child on the throne of Aragon 
at the expense of the e lcle:..:t-born. After a life of perpet ual 
oppression, chiefly pa
sed in exile or captivity, the prince of 
Viana. died in Catalonia, at a n10ment when that province 
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,vas in open insurrection upon his account. Though it hardly 
1 61 See111S that the Catalans had any more general pro- 
A,D. 4 , ' 1 d f ' 1 
vocations, t ley persevere or more t 1an ten years 
,vith inveterate obstinacy in their rebellion, offering the 
sovereignty first to a prince of Portugal, and afterwards to 
Regnier duke of Anjou, who was destined to pass his life in 
un
uccessful competition for kingdoms. The king of Aragon ' 
behaved \vith great clemency towards these insurgents on 
their final sublnission. 
It is consonant to the principle of this ,vork to pass lightly 
over the common details of history, in order to fix the reader's 
Constitu- attention more fully on subjects of philosophical in- 
tion of quiry. Perhaps in no European monarchy except 
Aragon. our o\vn ,vas the form of government more inter- 
esting than in Aragon, as a fortunate temperament of law 
and justice ,vith the royal authority. So far as anything 
OriU'inaJlya can be pronounced of its earlier period béfore the 
so
t of regal capture of Sara.gosa in 1118, it was a kind of 
arIstocracy. I ' h 11 b f 
rega arIstocracy, ,v ere a sma num er 0 po\ver- 
ful barons elected their sovereign on every vacancy, though, 
as usual in other countries, out of one falnily; and considered 
]1Ì1n as little more than the chief of their confederacy.! 
These were the rico:5hombres or barons, the first 
Pri vileges 
of the ricos- order of the state. Among these the kings of 
hombres or Ara
on , in 
ub
e q uent times , as the y extendeù 
barons. ........ 
their dominions, shared the conquered territory in 
grants of honors on a feudal tenure. 2 For this system was 
fully established in the kingdom of Aragon. A ricohombre, 
as ,ye read in Vitalis bbhop of IIue6ca, about the middle of 
the thirteenth century,S must hold of the king an honor or 
barony capable of supporting more tl
an three knights; and 


1 Alfonso III, complained that his bar- 
ons wanted to bring back old times, 
quan(lo havia en el reyno tantos reycs 
('omo rico!'! hombres, Biancæ Commen- 
taria, p, í87, The form of election sup- 
po:,ed to have bCf'n useù by these bold 
barons is well known, 
'\Ve, who are 
as good as you, choose you for our king 
and lord, provided that you obserTe our 
laws and privileges; and if not, not," 
But I do not much beli{-'ve the authen- 
ticity of this form of words, See Rob- 
ertson's Chd.rles V, vol. i. note 31. It 
is, however, sufficiently agreeable to the 
spirit of the old government, 
2 Los ricos hombres, por 108 feudos que 


tenian del rey, cran obligados de seguir 
al rey, si yva en persona á la guerra. y 
residir en ella tres meses en caùaun ano. 
Zurita, t, i. fol. 43, (Sara
osa, 1610,) A 
fief was usually called ill Ara
on an 
honor. qne en Castilla llamavan ti{-'rra, y 
en el principado de Cataluna feudo, fo!' 
46, 
3 I do not know whether this work of 
Vitalis has been p1'Ïntf'rt; but there are 
large extracts from it in Blancas's history, 
and also in Du C.tnge, unùer the words 
Infancia, :\lesnadariu:" &c, Several illus- 
trations of these military tenures may be 
found in the Fueros de Aragon, especial 
ly lib, 7, 
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this he ,vas bound to distribute among his vassals in military 
fief.,. Once in the year he might be summoned with his feu- 
datarie::, to serve the sovereign for t,vo months (Zurita says 
three); and he was to attend the royal court, or general 
a5:;elnLly, as a counsellor, whenever called upon, a
sisting in 
its judicial as ,veIl as deliberative business. In the to\vns 
and villages of his barony he Inight appoint bailiffs to ad- 
minister j u
tice and receive penalties; but the higher criIni- 
nal jurisdiction seems to ha ye been reserved to the cro,vn. 
...t\.ccording to Vitalis, the king could divest these rirosholnbres 
of their honors at plea:3ure, after which they feH into the 
class of mesnadaries, or mere tenants in chief. But if this 
,vere con
titutional in the reign of James I., whIch Blancas 
denies, it ,vas not long permitted by that high-
pirited aris- 
tocracy. By the General Privilege or Charter of Peter III. 
it is declared that no barony can be taken a,,'ay ,vithout a 
just cause and legal sentence of the justiciary and counci1 
of barons. 1 And the san1e protection ,vas extended to the 
vas
als of the ricosholnbres. 
Below these superior noLles were the mesnadaries, cor- 
responding to our lnere tenants in chie
 holding Lower 
estates not baronial Ìlnmediately from the cro,vn ; nobility. 
and the military vassals of the high nobility, the knights and 
infanzones; a word which may be rendereù by gentlemen. 
These had considerable privileges in that aristoeratic govern- 
ment; they were exernpted froln all taxes, they could only 
be tried by the royal judges for any crime; and offences 
comlnitted against them ,vere punished 'frith adùi- Burgesses 
tional severity.2 The ignoble classes ,vere, as in and 
other countries, the burgesses of to,vns, and the peas
ntry. 
villeins or peasantry. The peasantry seem to have been 
suhject to territorial servitude, as in France and England. 
Vitali::; says that some villeins ,vere originally so unprotected 
that, as he expresses it, they might be divided into pieces by 
s,vord alnong the sons of their masters, till they "
ere pro- 
v?ked to an insurrection, which ended in establishing certain 
stIpulations, whence they obtained the denomination of villeins 
ae parada, or of con ven tion. 3 
Though from the twelfth century the principle Liberties 
f ' d " ' h 1 of the 
? nere Itary sUCCeSSIOn to t e t lrone superseded, Aragonese 
In Aragon as ,veIl as Castile, the origina
 right kingdom. 
1 Biancæ Comm. p. 730. 2 p. 732. 8 Biancæ Comm. p. 729. 



48 


PRIVILEGES OF ARAGON. 


CHAP. IV. 


of choosing a soycreign ,vithin the royal family, it ,vas 
still founded upon one lllore 
acred and fundamental, that 
of cOll1pact. No king of Aragon ,vas entitleù to assume 
that I1tune until he had taken a coronation oath, administered 
by the justiciary at Saragosa, to obsery'e the laws and liber- 
tie3 of the rcahn. 1 Alfon:5o III., in 1285, being in France 
at the tinle of his father's death, narned himself king in ad.. 
dressing the states, ,yho imlnediately rel11on:::;trated .on this 
premature as:-,umption of his tit1e, and obtained an apology.2 
Thus, too, 
I
u.tin, haying been caneù to the cro'\vn of Ara- 
gon by the ('ortes in 1395, ,vas specially required not to 
exercise any authority before his coronation. 8 
Blancas quotes a noble pa

age from the acts of cortes in 
1451. " 'Ve have ahvays heard of old time, and it is found 
by experience, that, seeing the great barrenness of this land, 
and the poverty of the realm, if it ,vere not for the liberties 
thereof; the folk ,yould go hence to live and abide in other 
reahns and lands more fruitful." 4 This high spirit of free- 
dOln had long anin1atecl the Aragonese. After several con- 
tests ,vith the cro,vn in the reign of James I., not to go back 
General to earlier times, they cOlnpelled Peter III. in 1283 
Privilege to grant a la,v, called the General Privilege, the 
of 1283, J\Iagna Charta of Aragon, and perhaps a more 
full and satisfactory basis of civil liberty than our o\vn. It 
contains a series of provisions against arbitrary tallages, 
spoliations of property, secret process after the lllanner 
of the Inquisition in criminal charges, sentences of the 
justiciary ,vithout as
ent of the cortes, appointment of 
foreigners or J e,vs to judicial offices; trials of accused per- 
sons in places beyond the kingdom, the use of torture, 


1 Zurita, Anales de Aragon, t, i. fol,104, 
t, iii. fol. 76, 
2 Biancæ Comm, p, 661, They ac- 
kllowleù
eJ, ut the sa.me time, that he 
was their natural lord, and entitled to 
reig-n as lawful heir to his til.ther-so 
oddly were the hereditary and elective 
titles jumbled together. Zurita, t, i. 
fol. 303, 
3 Zurita, t, ii. fol. 424, 
4 Siempre ha.vemoR oydo dezir antiga- 
ment. é se troba, por eil-periencia., que at- 
tendida la. grand Fterilida.ù de aqUl'Rta 
tierra, é pobreza de aq ueste regno, si 
non fues por las libertades de aquel, se 
yrian á bivir, y haòitar la8 gentes á otros 
1"P.lrnos, é tierras mas frutieras, p, 571, 


Aragon was, in fact, a poor country, 
barren and ill-peopled, The kings were 
forced to go to Catalonia for money, and 
indeed were little able to maintain ex- 
pensive contests, The wars of Peter IV. 
in Sardinia, and of Alfonso V, with 
Genoa and Naples, impoverished their 
people, A hearth-tax having been im- 
posed in 1404, it was found that there 
were 42,683 houses in Ar:lgon, which, 
according to most calculations, will give 
les
 than 300,000 inhabitants, In 1429, 
a !'imilar tax being laid on. it is Raid that 
the numb('r of houses was dimini:-:hed in 
consequence of war, Zurita, t, iii. fol. 189, 
It contains at present between 600,OW 
and 700,000 inhahit.ants. 
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except ln charges of falsifying the coin, and the bribery 
of judges. These are claÎ1ned as the ancient liberties of 
their country. "Ab80Iute power (mero imperio è mixto), 
it is declared, never ,vas the constitution of Aragon, nor 
of Valencia, nor yet of Ribagorça, nor shall there be in 
time to come any innovation made; but only the la,v, custóm, 
and privilege ,vhich has been anciently used in the aforesaid 
kingdoms. 1 
The concessions extorted by our ancestors from John, 
IIenI'Y III., and Ed\vard I" ,vere secured by the Privilege 
only guarantee those times could afford, the deter- of Union. 
mination of the barons to enforce them by armed confedera- 
cies. These, ho\vever, ,,,,ere forn1ed according to emergencies, 
and, except in the famous commission of t\venty-five con- 
servators of l\Iagna Charta, in the last year of John, \vere 
certainly un,varranted by la,v. But the Aragonese estab- 
lished a positive right of maintaining their liberties by arms. 
This ,vas contained in the Pri vilege of Union granted by 
Alfonso III. in 1287, after a violent conflict \vith his subjects; 
but \vhich ,vas after'Yard
 so completely abolished, and even 
eradicated from the records of the kingdom, that its precise 
,vords have never been recovered. 2 According to Zurita, 
it consisted of t,yO articles: first, that in the case of the 
king's proceeding forcibly against any Inember of the union 
without previous sentence of the justiciary, the rest should 
be absolved frolll their allegiance; secondly, that he should 
hold cortes every year in Saragosa. 3 During the two subsequent 
reigns of Jarnes II. and Alfonso IV. little pretence seems to 
have been given for the exercise of this right. But di;:,sen- 
sions breaking out under Peter IV. in 1347, rather on 
account of his attempt to settle the cro,vn upon his daughteJ 
than of any specific public grievances, the nobles had recours 
to the Union, that last voice, says Blancas, of an R It 
almost expiring state, full of ,veight and dignity, ag


st 
to chastise the presumption of kings. 4 rrhey as- Peter IV. 


1 Fueros de Aragon, fol. 9; Zurita, t. i. 
fol. 265. 
2 Blancas says that he had discovered 
a copy of the Privilege of Union in the 
archives of the see of 'rarragona, anù 
would gladly have published it, but for 
his deference to the wisdom of former 
ages, which had studiously endeavored 
to destroy all recollection of that dan- 
gerous law, p, 662, 
VOL, II. 4 


3 Zurita, t, i. fol. 322, 
4 Priscam illam Unionis, quasi roo 
rientis reipubli('æ extremam vocem, auc 
torÏtatis et gravitatis plenam, regum in- 
solentiæ apertum vindicem excitârunt, 
summâ ac singulari bonorum omnium 
conscnsione, p, ß69, It is remarkable 
that such strong language should have 
been tolerated under Philip II, 
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semhled at Saragosa, and used a remarkable seal for all their 
public instruments, an engraving fron1 which may be seen 
in the historian I have just quoted. It represents the king 
sitting on his throne, ,vith the confederates kneeling in a 
suppliant attitude around, to denote their loyalty and un\vil- 
lingness to offend. But in the background tents and lines of 
spears are discovered, as a hint of their ahility and resolution 
to defend themselves. The legend is Sigillum Unionis Ara- 
gonun1. This respectful demeanor to\vards a sovereign 
against ,vholn they ,vere ,vaging ,var relninds us of the 
language held out by our Long Parliament before the Pres- 
byterian party \vas overthro\vn. And although it has been 
lightly censured as inconsistent and hypocritical, this tone is 
the safest that men can adopt, ,vho, deeming then1selves 
under the necessity of ,vithstanding the reigning monarch, 
are anxious to avoid a change of dynasty, or subversion of 
their constitution. These confederates \vere defeated by the 
king at Epila in 1348. 1 But his prudence and the remaining 
strength of his opponents inducing hÍ1n to pursue a moderate 
cour:5e, there ensued a more legitÏ1nate anù permanent balance 
of the constitution from this victory of the royalists. The 
Privilege of Union ,vas abrogated, Peter himself 
cutting to pieces ,vith his s,vord the original instru- 
ment. But in return many excellent la\vs for the 
security of the subject were enacted; 2 and their 
preservation was intrusted to the greatest officer 
of the kingdom, the justiciary, ,vhose authority and pre- 
eminence may in a great degree be dated from this period. 8 
That \vatchfulness over public liberty, ,vhich originally be- 
longed to the aristocracy of ricoshombres, ahvays apt to 
tlnvart the cro,vn or to oppress the people, and ,vbich ,vas 
after\vards maintained by the dangerous Privilege of Union, 
became the duty of a civil magistrate, accustolned to legal 
rule
 and responsible for his actions, whose office and func- 


Privilege 
of Union 
abolished. 
Other 
provisions 
instituted, 


1 Zurita observes that the battle of 
Epila was the last fought in defence of 
public liberty, for which it was held law- 
ful of old to take up arms, and resist the 
king, by virtue of the Privileges of Union. 
}'or the authority of the justiciary being 
afterwards established, the former con- 
tentions and wars came to an end; means 
being found to put the weak on a level 
with the powerful, in which consists the 
peace and tranquillity of all states; and 


from thence the name of Union was) by 
common consent, probcribed. t, ii. fol, 
226. Blancas also remarks that nothing 
could have turned out more advantageous 
to the Aragonese than their ill fortune at 
Epila. 
2 
'ueros de Aragon. De iis, quæ Do.. 
minus rex, fol. 14, et alibi passim, 
8 Bianc. Comm. p, 671, 811; Zurita, 
t. ii, fol, 229. 
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tions are the most pleasing feature in the constitutional 
history of Aragon. 
The justiza or justiciary of Aragon has been treated by 
some writers as a sort of anonlalous n1agistrate, Office of 
created originally as an intermediate po\ver be- justiciary, 
t,veen the king and people, to \vatch over the exercise of 
royql authority. But I do not perceive that his functions 
were, in any essential respect, different from those of the chief 
justice of l1:ngland, divided, from the time of Ed,vard I., 
among the judges of the !{:ing's Bench. 'Ve should under- 
value our o\yn constitution by supposing that there did not 
reside in that court as perfect an authority to redress the sub- 
ject's injuries as ,vas possessed by the Aragonese magistrate. 
In the practical exercise, indeed, of this po,v
r, there was an 
abundant difference. Our English judges, more timid and 
pliant, left to the remonstrances of parliament that redress of 
grievances ,vhich very frequently lay ,vi thin the sphere of 
their jurisdiction. There is, I believe, no recorded instance 
of a babeas corpus granted in any case of illegal imprison- 
ment by the cro\vn or its officers during the continuance of 
the Plantagenet dynasty. We shall speedily take notice of a 
very different conduct in Aragon. 
The office of justiciary, ,vhatever conjectural antiquity 
sonle have assigned to it, is not to be traced beyond the cap.. 
ture of Saragosa in 1118, \vhen the series of nlagistrates 
commences.! But for a great length of time they do not ap- 
pear to have been particularly important; the judicial author- 
ity residing in the council of ricoshombres, ,,
hose suffrages 
the justiciary collected, in order to pronounce their sentence 
rather than his o,vn. A passage in Vitalis bishop of Huesca, 
whom I have already mentioned, sho,vs this to have been the 
practice during the reign of James 1. 2 Gradually, as notions 
of liberty became lllore definite, and laws more numerous, tbe 
reverence paid to their permanent interpreter grew stronger, 
and there ,vas fortunately a succession of prudent and just 
men in that high office, through ,vhom it acquired dignity and 
stable influence. Soon after the accession of James II., on 


1 Biancæ Comment, p, 638, 
2 Id, p. 772, Zurita indeed refers the 
justiciary's preëminence to an earlier 
date, namely, the reign of Peter II" who 
took away a great part of the local juris- 
dictions of the ricoshombres, t, i. fo1. 102. 
But if I do not misunderstand the mean- 


ing of Vitalis, his testimony seems to be 
beyond dispute. By the General Privi- 
le
e of 1283, the justiciary was to advise 
with the ricoshombres, in all cases where 
the ki ng was a party against any of his 
subjects. Zurita, f. 281, See also f. 
180. 
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some dissensions arising betw"een the king and his barons, he 
called in the justiciary as a mediator ,vhose sentence, says 
Blancas, all obeyed. l At a subsequent time in the saine 
reign the military orders, pretending that SOlne of their privi- 
leges ,vere violated, raised a confederacy or union against the 
king. Jalnes offered to refer the dispute to the justiciary, 
XiInenes Salanova, a man of eminent legal kno\vledge. The 
knights resisted his jurisdiction, alleging the question to be of 
spiritual cognizance. He decided it, ho,vever, against them 
in full cortes at Sarago
a, annulled their league, and sen- 
tenced the leaders to punishment. 2 It ,vas adjudged also that 
no appeal could lie to the spiritual court from a sentence of 
the justiciary passed ,vith a
sent of the cortes. James II. is 
said to have frequently sued his subjects in the justiciary's 
court, to show his regard for legal measures; and during the 
reign of this good prince its authority became more established. 8 
Yet it was not perhaps looked upon as fully equal to lnaintain 
public liberty against the cro,vn, till in the cortes of 1348, 
after the Privilege of Union ,vas forever abolished, such la,vs 
were enacted, and such authority given to the justiciary, as 
proved eventually a more adequate barrier against oppression 
than any other country could boast. All the royal as ,veIl 
as territorial judges ,vere bound to apply for his opinion in 
case of legal difficulties arising in their courts, ,vhich he ,vas 
to certify ,vithin eight days. By subsequent statutes of the 
same reign it ,vas made penal for anyone to obtain letters 
froll1 the king, impeding the execution of the justiza's process, 
and they were declared null. Inferior courts ,vere forbid- 
den to proceed in any business after his prohibition. 4 l\Iany 
other la,vs might be cited, corroborating the authority of this 
great magistrate; but there are t,vo parts of his reuledial ju- 
risdiction which deserve special notice. 
Pr.ûc
sses of These are the processes of jurisfirma, or firma del 
a J urIsfirma d ' I d f . .c ' Th í' b 
and mani- eI ec 10, an 0 manllestaÌ1on. e lormer ears 
festation, some analogy to the ,vrits of pone and certiorari 


1 Zurita, p, 663, 
2 Zurita, t, i. f, 403; t, ii. f, 34; Bian, 
p. 666, The assent of the cortes seems 
to render this in the nature of a legis- 
lative, rather than a judicial proceeding; 
but it is difficult to pronounce anything 
about a transaction so remote in time, 
and in a foreign country, the native his- 
torians writing rather concisely, 
Bi
nc, p, 663. James acquired the 


sur:p.ame of Just, el Justiciero, by his fair 
dealings towarùs his subjects. Zurita, 
t, ii. fol. 82, El J usticiero properly de- 
notes his exercise of civil and criminal 
justice, 
4 
'ueros de Aragon: Quod in dubiis 
non crassis. (A,D, 1348,) Quod impetrans 
(1372), &c, Zurita, t. ii, fol. 229, Bianc 
p, 671 and 811. 
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in England, through which the Court of !{ing's Bench exer- 
cises its right of \vithdra\ving a suit from the jurisdiction 
of inferior tribunals. But the Aragonese jurisfirma was of 
more extensive operation. Its object ,vas not only to bring 
a cause cOlnmenced in an inferior court before the jus- 
ticiary, but to prevent or inhibit any process froln issuing 
against the person who applied for its benefit, or any mo- 
lestation from being offered to him; so that, as Blancas ex- 
presses it, ,vhen ,ve have entered into a recognizance (firmè 
et graviter asseveremus) before the justiciary of Aragon to 
abide the decision of la 'v, our fortunes shall be protected, 
by the interposition of his prohibition, from the intolerable 
iniquity of the royal judges. 1 The process termed lnanifesta- 
tion afforded as ample security for per8011alliberty as that of 
jurisfirma did for property. "To 'ìnan1]est anyone," says 
the \vriter so often quoted, "is to ,vrest hÍ1n from the hands 
of the royal officers, that he Inay not suffer any illegal vio- 
lence; not that he is at liberty by this process, because the 
merits of his case are still to be inquired into; but because he 
is no\v detai.ned publicly, instead of being as it ,vere con- 
cealed, and the charge against him is investigated, not sud- 
denly or with passion, but in calmness and according to la\v, 
therefore this is called lllallifestation." 2 The po\ver of this 


1 p, 751. Fueros de Aragon, f. 137, 
2 Est apud nos manitestare, reum 
Bubito sumere, atque è regiis manibus 
extorquere, ne qua ip
i contra jus vis in- 
feratur, Non quod tunc reus judicio 
liberetur; nihilominus tamen, ut loqui- 
mur, de meritis causæ ad plenum co
. 
noscitur, Sed quoll deinceps manifesto 
teneatur. quasi antea celatus extiti
set; 
necesseque deinde sit de iP5ius culpâ, 
non impetu et cum furore, sed f;edatis 
prorsus animis, et juxta constitutas leges 
judh'ari. Ex (>0 autem, quod hUjUSlllOdi 
judicium manifesto deprehensum, omni- 
bus j:lm patere debeat: l\1anifestationis 
liibi nomen arripuit. p. 675, 
Ipsius l\lanifestationis potestas tam 
soliù;}, est et repentina, ut homini ja.m 
collum in laqueum inserenti subveniat, 
Illius enim præsidio, d.tlllnatus. dum per 
leges licet, quasi experiendi juris gratil, 
de manibus judicum confestim extor- 
qut>tur, et in carcerem ducitur ad ill ædi- 
fkatum, ibillemque asservatur tamdiu, 
qnamdiu jurene, an injuriâ, quill in eâ 
causâ factum fuerit, judicatur, Prop- 
terea. earcer hic vulgari linguâ, la carcel 
de los manifestados nuneupatur, p, 751. 
Fueros de Aragon
 fol. 60, De Mani- 


festationibus personarum, Independently 
of this right of manifestation by writ of 
the justiciary, there are several statutes 
in the Fueros against illegal detention, or 
unnecessary severity towards prisoners, 
(De Custodiâ reorum, f, 163,) No judge 
could proceed secretly in a criminal pro- 
cess; an indispensable safeguard to pub- 
lic liberty, and one of the most salutary, 
as well as mùst ancient, provisions in our 
own constitution, (De judiciis.) Tor- 
ture was abolished, except in ca..c:;es of 
coining :fillse money, and then only in 
respect of vagabonds. (General Privi- 
lege of 1283,) 
Zurita has explained the two processes 
of jurisfirma a.nd manifestation so per- 
spicuously, that, as the subject is very 
illteresting,and rather out of the common 
way, I shall both quote and translate the 
passage, Con 1Ìrmar de derecho, que es 
dar caution á estar á justicia, se consedeu 
literas inhibitorias por el justicia de 
Aragon, para que no puedan sur presos, 
ni privados, ni despojados de su posses- 
sion, hasta que judicialmente se conozca, 
y declare sobre la pretension, y justicia de 
las partes, y parezca por processo legi timo, 
que se deve revocar la tal inhibition 
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writ (if I may apply our term) was such, as he elsewhere as- 
serts, that it ,vould rescue a man whose neck ,vas in the hal- 
ter. A particular prison was allotted to those detained for 
trial under this process. 
Several proof8 that such admirable provisions did not re- 
Instances main a dead letter in the la \v of Aragon appear 
of their in the t\VO historians, Blancas and Zurita, whose 
application, noble attachment to liberties, of which they had 
either ,vitnessed or might foretell the extinction, continually 
displays itself. I cannot help illustrating this subject by tW& 
remarkable instances. T'he heir apparent of the kingdom of 
Aragon had a constitutional right to the lieutenancy or re- 
gency during the ::;overeign's absence from the realm. The 
title and office indeed ,vere permanent, though the functions 
must of course have been superseded during the personal ex- 
ercise of royal authority. But as neither Catalonia nor 'T a- 
lencia, which often demanded the king's presence, were con- 
sidered as parts of the kingdom, there were pretty frequent 
occasions for this anticipated reign of the eldest prince. 
Such a regulation was not likely to diminish the mutual and 
almost inevitable jealousies bet\veen kings and their heirs 
apparent, ,vhich have so often disturbed the tranquillity of a 
court and a nation. Peter IV. removed his eldest son, after- 
wards John I., from the lieutenancy of the kingdom. The 


Esta fué 13. suprema y principal autoridad inhibiting all persons to arrest the party, 
del Justicia de Aragond esde que este or deprive him of his possession, untiJ 
magistrado tuvo origen, y 10 que llama the matter shall be judicially inquired 
manifestation; porque assí como la firma into, and it shall appear that such inhi
 
de derecho por privilegio general del bition ought to be revoked. This pro- 
reyno impide, que no puede ninguno ser cess and that which is called manifesta- 
preso, ó agraviado contra raZOD y jus- tion haye been the chief powers of the 
ticia, de la misma manera la ruanifesta- justiciary, ever since the commencement 
cion, que eB otro privilegio, y remedia of that Ir.agistracy. And as tbe firma de 
muy principal, tiene fuerca, quando al- derecho by the general privilege of the 
guno es preso sin preceder processo le- realm secures e,\'ery man from being ar- 
gitimo, ó quando 10 prenden de hecho sin rested or molested against reason and 
orden de jl1sticiâ j y en estos caROS solo justice. so the manifestation
 which is 
el Justici:1 de Aragon, quando se tiene another principal and remedial right 
recurso al el, se interpone, manifestando takes place when anyone is actually ar- 
B preso, que es tomarlo á su mano, de rested without lawful process; and in 
poder de quaJquiera juez, aunque se:t el such cases only the Justiciary of Aragon, 
mas supremo j yes obligado el Justicia when recourse is had t& him. interpo;-:;es 
de Aragon, y sus lugartenientes de pro- by 'lnan
resting the person arrested, that 
veer la manifestacion en el mismo in- is, by taking him into his own bands, out 
stante, que les es pedida sin preceder of the power of any judge, however high 
informacion j y basta que se pida por in authority j and this manifestation the 
qualquiere persona que se diga procura- justiciary, Or his deputies in his absence, 
dor del que quiere que 10 tengan por are bound to issue at the same instant it 
manifesto, t, ii, foJ. 386. "Upon a is demandeù, without further inquiry; 
firma. de derecho, which is to give se
 and it may be demanded by anyone as 
'lurity for abiding the decision of the law, attorney of the party requiring to be 
the Justiciary of Aragon issues letters manifested." 
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prince entered into a firma del derecho before the justiciary, 
Dominic de Cerda, who, pronouncing in his fayor, enjoined 
the king to replace his son in the lieutenancy as the undoubt.. 
ed right of the eldest born. Peter obeyed, not only in fact, 
to ,vhich, as Blancas obseryes, the la,v compelled him, but 
with apparent cheerfulness.! There are indeed no private 
persons ,vho have so strong an interest in maintaining a free 
constitution and the civil liberties of their countrYlnen as the 
melnbers of royal families, since none are so much exposed, 
in absolute governlnents, to the resentlnent and suspicion of 
a reigning monarch. 
John I., ,,,,ho had experienced the protection of la,v in his 
weakness, had after\vards occasion to find it interposed against 
his po,ver.' This king had sent some citizens of Saragosa to 
prison ,vithout form of la,v. They applied to Juan de Cerda, 
the justiciary, for a manifestation. He issued his ,vrit ac- 
cordingly; nor, says Blancas, could he do other,vise without 
being subject to a heavy fine. The king, pretending that the 
justiciary ,vas partial, nalned one of his o,vn judges, the 
vice-cnancellor, as coadjutor. This raised a constitutional 
question, ,vhether, on suspicion of partiality, a coadjutor to 
the justiciary could be appointed. The king sent a private 
order to the justiciary not to proceed to sentence upon this 
interlocutory point until he should receive instructions in the 
council, to ,vhich he ,vas directed to repair. But he instantly 
pronounced sentence in favor of his exclusive jurisdiction 
\vithout ft coadjutor. He then repaired to the palace. Here 
the vice-chancellor, in a long harangue, enjoined him to sus- 
pend sentence till he had heard the decision of the council. 
Juan de Cerda ans,vered that, the case being clear, he had 
already pronounced upon it. This produced some expres- 
sions of anger from the king, ,vho began to enter into an a1'- 
glunent on the n1erits. of the question. But the justiciary 
ans"rcred that, with all deference to his majesty, he ,vas bound 
to defend his conduct before the cortes, and not else 'v here. 
On a st'lbsequent day the king, having dra,vn the justiciary to 
his country palace on pretence of hunting, renewed the con- 
versation ,vith the as::;Ï::;tance of his ally the vice-chancellor; 
but no impression ,vas made on the venerable Inagistrate, 
whom John at length, though much pressed by his advisers 
to violent courses, di
n1is8eù ,vith civility. The king ,vas 
1 Zurita, ubi supra. Blancas, p, 678. 
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probahly misled throughout this transaction, which I have 
thought fit to dra,v froll1 obscurity, not only in order to il.. 
lustl'ate the privilege of manifestation, but as exhibiting an 
instance of judicial firlnness and integrity, to .which, in the 
fourteenth century, no country perhaps in Europe could offer 
a parallel. 1 
Before the cortes of 1348 it seems as if the justiciary 
Office of might have been di:;:placed at the king's pleasure. 
justiciary Frolll that time he held his station for life. But 
held for life, d d I . 1 k ' 
in or er to eva e t lIS aw', the Ing sometimes ex- 
acted a promise to resign upon request. Ximenes Cerdan, 
the justiciary in 1420, having refused to fulfil this engage- 
ment, Alfonso V. gave notice to all his subjects not to obey 
hiln, and, not\vithstanding the alarm 'v hich this encroachment 
created, ev-entually succeeded in compelling hi In to quit his 
office. In 1439 Alfonso insisted ,vith still greater severity 
upon the execution of a promise to resign made by another 
justiciary, detaining hin1 in prison until his death. But the 
cortes of 1442 proposed a la,v, to ,vhich the king reluctantly 
acceded, that the justiciary should not be conlpellable to re- 
sign his office on account of any previous engagement he 
might have made,2 
But lest these high pow"ers, imparted for the prevention 
R ' of abuses, should themselves be abused, the J . usti.. 
esponSI-, ,. , 
bilitr of this clary ,vas responsIble, In case of an unjust sen- 
magIstrate, tence, to the extent of the injury inflicted; 3 and 
was also subjected, by a statute of 1390, to a court of inqui.. 
ry, con1posed of four persons chosen by the king out of eight 
nall1ed by the cortes; \vh05e office appears to have been that 
of examining and reporting to the four estates in cortes
 by 
'VhOlll he ,vas ultin1ately to be acquitted or condemned, This 
superintendence of the cortes, ho,vever, being thought dilato.. 
ry and inconvenient, a court of seveÌ1teen persons ,va:-ì ap'" 
pointed in 1461 to hear complaints against the justiciary. 
SOlne alterations ,vere after\varùs 111aùe in this tribunal. 4 
The justiciary ,vas ahvays a knight, chosen from the second 


1 Biancæ Comrnentar, ubi supra, Zu- 
rita. relates the story, but not so fully, 
2 ]!'ueros de Aragon, fol. 22; Zurita, t. 
iii, fol. 140, 255, 272; Bianc, Comment. 
p. 701. 
8 Fueros de Aragon, fol. 25, 
4 Blancas; Zurita" t, iii, fo!. 321; t. iv, 
f. 103, These regulations wpre very ac- 
ceptablo to the nation, In fact, the jus- 


tiza of Aragon had possessed m rIch more 
ulllimitpù powers than ought to {)e in- 
trusted to any single magistrate, The 
Court of King's Bench in England, be. 
siùes its consll':ting of four eoördinate 
judges, is checked by the appellant juris. 
dictions of the Exch(>qucr Chamber and 
House of Lords, and í'till more impor. 
tautly by the righ ts of juries, 
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order uf nobility, the barons not being liable to personal pun- 
ishment. He aùmini
tered the coronation oath to the king 
and in the cortes of Aragon the justiciary acted as a sort of 
royal commissioner, opening or proroguing the assembly by 
the king's direction. 
No la,vs could be enacted or repealed: nor any tax Ï1npos.. 
ed, \vithout the consent of the estates duly assem- Ri
hts of 
1 E I h . f P II ' leO'islation 
bled. ven as ear y as t e reIgn 0 eter ., In a;d 
1205, tbat prince having attempted to impose a taxation. 
general tallage, the nobility and commons united for the pres- 
ervation of their franchises; and the tax \vas after,vards 
granted in part by the cortes. 2 It may easily be supposed 
that the Aragonese ,vere not behind other nations in statutes 
to secure these privileges, \vhich upon the \vhole appear to 
have been more respected than in any other 1110narchy.8 
The general privilege of 1283 forined a f30rt of ground\york 
for this legislation, like the Great Charter in England. By 
a clause in this la\v, cortes ,vere to be held every year at 
Sarag03a. But under Jalnes II. their time of meeting was 
reduced to once in 1\vo years, and the place ,vas left to the 
king's ùiscretion,4 Nor \vere the cortes of Aragon less vigi- 
lant than those of Ca.stile in claiming a right to be consulted 
in all Ï1nportant deliberations of the executive po,ver, or in 
remonstrating against abuses of governlnent, or in superin- 
tending the proper expenditure of public money.6 A varir 


1 Majores nostri, quæ de omnibus 
statuenda essent, nolueruntjuberi. veta- 
rive posse, nisi vocatis, dcscriptisque 
ordinibus, ac cunctis eorum adhibitis 
suffragiis. re ipsâ. cognitâ. ct promulgatâ, 
Unde perpetuum illud nobis com paratulll 
est jus, ut communes et publicæ leges 
neque tolli, neque rogari possint, nisi 
prius universus populus una. voce comitiis 
institutið suurn eâ. de re liberum suffra- 
gium ferat: idque postea ipsius regis 
assensu comprobetur, Biancæ, p. 761, 
2 Zurita, t, i, fol. 92, 
3 Fueros de Aragon: Quod si
sæ in 
Aragoniâ removeantur. (A,Jj,1372,) De 
prohibitione sissarum, (1398,) De con- 
servatione patrimollii, (1461,) I have 
only remarked two instances of arbitrary 
taxation in Zurita's history, which is 
sing-ularly full of information; one, in 
1343, when Peter IV. collected money 
from various cities, though not without 
opposition; and the other a remonstrance 
of the cortes in 1383 ngainst heavy taxes j 
and it is not clear that this refers to 
general unauthorized taxation. Zurita, 


t, ii. f. 168 and 882. lliancas men tior B 
that Alfonso V. set a tallage upon hIS 
towns for the marriage of his natural 
daughters, which he might have done 
had they been legitimate; but they ap- 
pealed to the justiciary's tribunal, and 
the king receded from his demand, p,701, 
Some instances of tyrannical conduct 
in violation of the constitutional laws 
occur, as will naturally be supposed, in 
the annals of Zurita, The execution of 
Bernard Cabrera under Peter IV" t, ii, 
f, 336, and the severities inflicted on 
queen Forcia by her son-in-law John I., 
f, 391, are perhaps as remarkable as any, 
4 Zurita, t, i. f, 426, In general the 
session lasted from four to six months. 
One assern bly was prorogued from time 
to time, and continued six years. from 
1446 to 1152, which was complained of as 
a violation of the law for their biennial 
renewal. t, iv, f, 6, 
5 The Sicilian war of Peter III. was 
very unpopular, because it had been un. 
dertaken without consent of the barons, 
contrary to the practice of the kingdom' 



58 


CORTES OF ARAGON. 


CHAP, IV. 


ety of provisions, intended to secure these parliamentary 
privileges and the civil liberties of the subject, ,vill be found 
dispersed in the collection of Aragonese la\vs,l \vhich 
may be favorably compared \vith those of our o,vn statute- 
book. 
Four estates, or, as they ,vere called, arlns (brazos), form- 
Cortes of ed the cortes of Aragon - the prelates and com- 
Ar
gon, manders of military orders, who passed for eccle- 
siastics ; 2 the barons or ricoshombres; the equestrian order 
or infanzones, and the deputies of royal to\vns. 3 The t,vo 
forlner had a right of appearing by proxy. There was no 
representation of the infanzones, or low'er nobility. But it 
must be remembered that they ,vere not numerous, nor ,vas 
the kingùom large. Thirty-five are reckoned by Zurita as 
present in the cortes of 1395, and thirty-three in those of 
1412; and as upon both occasions an oath of fealty to a ne\v 
monarch ,vas to be taken, I presume that nearly all the no- 
bility of the kingdom were present. 4 The ricoshombres do 
not seem to have exceeded t,velve or fourteen in number. 
'rhe ecclesiastical e:state was not much, if at all, more numer- 
ous. A fe,v principal tovlns alone sent deputies to the cortes; 
but their representation ,vas very full; eight or ten, and 
sometimes more, sat for Saragosa, and no to,vn appears to 
have had less than four representatives. During the interval 
of the cortes a permanent commission, varying a good deal 
as to numbers, but chosen out of the four estates, ,vas em- 
po,vered to sit with very considerable authority, receiving 


porque ningun negocio arduo empren- 
dian, sin acuerdo y consejo de sus ricos- 
hombres, Zurita, t. i, fo!' 264. The 
cortes, he tells us, were usually divided 
Into two parties, whigs and tories ; estava 
ordinariamente dividida en dos partas, la 
una que pensava procurar el beneficio 
del reyno, y 13. otra que el servicio del 
rey, t, iii. fo!. 321, 
1 Fueros y observancias del reyno de 
Aragon. 2 vols, in fo1. Saragosa, 1667, 
The most important of these are collected 
by lllancas, p, 750. 
2 It is said by some writers that the 
ecclesiastical arm was not added to the 
cortes of Aragon till about the year 1300, 
But I do not find mention in Zurita of 
any such constitutional change at that 
time; and the prelates. as we might ex- 
pect from the analogy of other countries, 
appear as members of the national coun- 
cillong before, Queen Petronilla, in 1142, 


summoned á los perlados, ricoshombres, 
y cavalleros, y procuradores de las ciu- 
dades y villas, que le juntas8en á cortes 
generales en la ciud:td de Huesca, Z1Jrita, 
t. i. fo!' 71, So in the cortes of 1275, and 
on other occasions. 
3 Popular representation was more 
ancient in Aragon than in any other 
monarchy, The ùeputies of towns ap. 
pear in the cortes of 1133. as Uobertson 
has remarked from Zurita. IIist, of 
Charles v, note 32, And this cannot 
well be called in question, or treated as 
an anomaly; for we find them men- 
tioned in 1142 (the passage cited in the 
last note), anù again in 1164, when Zu- 
rita enumerates many of their names. 
fo!. 74, The institution of cOllsejos, or 
corporate districts under a presiding 
town, prevailed in Aragon as it did in 
Castile, 
4 Zurita, t. ü. f. 490 j t. üi, f, 76, 
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and managing the public revenue, and protecting the justi. 
ciary in his funètions. 1 _ 
The kingdom of Valencia, and principality of Catalonia, 
having been annexed to Aragon, the one by con- 
. I 1 Government 
quest, the other by marrIage, ,vere a ways {ept of Valencia 
distinct from it in their la,vs and government. l an
 Cata- 
, d f h .l' oma, 
Each had Its cortes, compose 0 tree estates, lor 
the division of thp nobility into two orders did not exist in 
either country. The Catalans were tenacious of their an.. 
cient u5ages, and ayerse to incorporation with any other 
people of Spain. Their national character ,vas high-spirited 
and independent; in no part of the peninsula did the terri- 
torial aristocracy retain, or at least pretend to, such extensive 
privileges, 2 and the citizens \vere justly proud of \vealth ac-- 
quired by industry, and of reno,vn achieved by valor. At 
the accession of Ferdinand I" ,vhich they had not n1uch de- 
sired, the Catalans obliged him to s,vear three times succes- 
sively to maintain their liberties, before they ,vouid take the 
reciprocal oath of allegiance. s 
"'or Valencia it seems to have 
been a politic design of James the Conqueror to establish a 
constitution nearly analogous to that of Aragon, but 'with 
such limitations as he should impose, taking care that the 
nobles of the t\vo kingdoms should not acquire strength by 
union. In the reigns of Peter III. and Alfonso III., one of 
the principal objects contended for by the barons of Aragon 
was the establishment of their o,vn Ia ,vs in Valencia; 
to \vhich the kings neyer acceded. 4 They permitted, how.. 
ever, the possessions of the natives of Aragon in the latter 
kingdom to be governed Ly the la 'v of Aragon. G These 
three states, Aragon, Valencia, and Catalonia, \vere perpetu.. 
ally u
ited by a la,v of Alfonso III.; and every king on his 
acceSSIon was bound to s,vear that he ,votlld never separate 
them. 6 Sometimes general cortes of the kingdoms and prin-- 
cipality 'v ere convened; but the members did not, even in 
this case, sit together, and were no otherwise united than as 
they met in the same city. 7 


1 Biancæ, p, 762; Zurita, t. iii. f, 76, 
f, 182 et alibi. 
2 Zurita, t. ii. f, 360, The villenage of 
the peasantry in some parts of Cata- 
lonia was very severe, even near t.he end 
of the fifteenth century, t. iv. f,327, 
3 Zurita, t. iii. f, 81, 
f Id. t, i. f. 281, 310, 333, There was 


originally a justiciary in the kingdom of 
Valencia, f, 281 j but this, I believe, did 
Dot long continue. 
ú Zurita, t, ii, f, 433. 
6 t. ii. f, 91. 
7 Biancæ. Comment. p. 760; Zurita, 
t. iii, fo1. 239. 
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I do not mean to represent the actual condition of society 
State of in Aragon as equally excellent \vith the constitu- 
police. tional la\vs. Relatively to other n10narchies, as 
I have already observed, there seem to have been fe\ver ex- 
cesses of the royal prerogative in that kingdon1. But the 
licentious habits of a feudal aristocracy prevailed very long. 
1Ve find in history instances of private ,val' bet,veen the 
great families, so as to disturb the peace of the \vhole nation, 
even near the close of the fifteenth century.1 The right of 
avenging injuries by arms, and the ceremony of diffidation, 
or solernn defiance of an enemy, are preserved by the 
la\vs. 'Ve even meet ,vith the ancient barbarous usage of 
paying a comp03ition to the kindred of a murdered Inan. 2 
The citizens of Saragosa ,vere sometimes turbulent, and a 
refractory nobleman sometimes defied the ministers of' jus- 
tice. But o,ving to the relnarkable copiousness of the prin- 
cipal Aragonese historian, \ve find Inore frequent details of 
this nature than in the scantier annals of some countries. 
The internal condition of society "ras certainly far from 
peaceable in other parts of Europe. 
By the marriage of Ferdinand \vith Isabella, and by the 
Union of death of John II., in 1479, the t,vo ancient and 
Castile and rival kingdoms of Castile and Aragon ,vere for- 
Aragon. 
ever consolidated in the monarchy of Spain. 
There had been some difficulty in adjusting the respective 
rights of the husband and \vife over Castile. In the Iniddle 
ages it ,vas customary for the more po\verful sex to exercise 
all the rights \vhich it derived from the ,veaker, as much in 
sovereignties as in private posses:3ions. But the Castilians 
were determined to Inaintain the }Jositi ve and distinct pre- 
rogatives of their queen, to ,vhich they attached the indepen- 
dence of their nation. A con1promise therefore "Tas con- 
cluded, by ,vhich, though, according to our notions, Ferdinand 
obtained n10re than a due share, he might consider hin15e
f 
as more strictly litnitec1 than his father had been in Nayarre. 
The names of both were to appear jointly in thcir style and 
upon the coin, the king's taking the precedence in r
spect of 
his sex. But in the royal scutcheon the arms of Castile 
were preferred on account of the kingdoln's dignity. Isabella 
had the appointment to all civil offices in Castile; the nom- 


1 Zurita, t, iv, fol. 189. 


2 Fueros de Aragon, f. 1660 &c. 
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ination to spiritual benefices ran in the name of both. The 
governn1ent "
as to be conducted by the t\VO conjointly ,vhen 
they,vere together, or by either singly in the province ,vhere 
one or other lllight ha.ppen to re5ide. 1 This partition ,vas 
',veIl preserved throughout the life of Isabel \vithout mutual 
encroachments or jealousies. So rare an unanilllity between 
persons thus circumstanced must be attributed to the superior 
qualities of that princess, \vho, \vhile she maintained a con- 
stant good under3tanding \vith a very ambitious husband, 
never relaxed in the exercise of her paternal authority over 
the kingùolns of her ancestors. 
Ferdinand and Isabella had no sooner quenched the flames 
of civil discord in Castile than they determined to Conquestof 
give an unequivocal proof to Europe of the vigor Granada, 
\vhich the Spani
h ll10narchy \vas to display under their gov- 
e1'nillent. J1"'or many years an armistice ,vith the 1\loo1's of 
Granada had been uninterrupted. Neither John II. nor 
Henry IV. had been at leisure to think of aggressive hostili- 
ties; and the 1\loors themselves, a prey, like their Chris1 Îall 
enemies, to civil \val' and the feuds of their royal family, \, ere 
content ,vith the unmole5ted enjoyment of the finest prov)nce 
in the peninsula. If \ve Inay trust historians, the sovereigns 
of Granada ,vere generally usurpers and tyrants. BLlt I 
kno\v not how to account for that vast populousness, that 
grandeur and ll1agnificence, \vhich distinguished the 1\lonam- 
medan kingdom of Spain, \vithout ascribing some measure of 
\visdOlll and beneficence to their governlnents. These south- 
ern provinces have d\vindled in later times; and in fact Spain 
itself is chiefly interesting to many travellers for the n10nu- 
ments \vhich a foreign and odious race of conquerors have left 
behind them. Granada ,vas, ho,vever, disturbed by a series 
of revolutions about the time of Ferdinand's accession, \-vhich 
naturally encouraged his designs. The 1\1001'8, contrary to 
\vhat might have been expected from their relative strength, 
\-vere the aggressors by attacking a town in Anc1alusia. 2 Pred- 
atory inroads of this nature had hitherto been only retaliated 
by the Christians. But Ferdinand was conscious that his 
resources extended to the conquest of Granada, the consum- 
mation of a struggle protracted through nearly eight centuries. 
Even in the last stage of the l\Ioorish don1inion, exposed OIl 


1 Zurita, t. iv. fo!' 224; Mariana, 1, xxiv. c. 5. 


2 Zurita, t, iv. fol. 314, 
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every side to invasion, enfeebled by civil dissension that led 
one party to abet the common enemy, Granada \vas not sub- 
dued ,vithout ten years of sanguinary and unremitting contest. 
Fertile beyond all the rest of Spain, that kingdom contained 
sevent.y walled towns; and the capital is said, almost t,vo cen- 
turies before, to have been peopled by 200,000 inhabitants. 1 
Its resistance to such a force as that of Ferdinand is perhaps 
the best justification of the apparent negligence of earlier 
monarchs. But Granada ,vas ultin1ately to undergo the yoke. 
The city surrendered on the 2nd of January 1492-an event 
glorious not only to Spain but to Christendom - and ,vhich, 
in the political combat of the hvo religions, seemed almost 
to counterbalance the loss of Constantinople. It l'aised 
the name of Ferdinand and of the ne\v monarchy ,vhich 
he governed to high estimation throughout Europe. Spain 
appeared an equal competitor ,vith France in the lists of 
ambition. These great kingdoms had for some time felt the 
jealousy natural to emulous neighbors. The house of Aragon 
loudly complained of the treacherous policy of Louis XI. 
He had fOlllented the troubles of Castile, and given, not indeed 
an effectual aid, but all promises of suppo:'t, to the princess 
Joanna, the competitor of Isabel. RousilIon, a province be- 
longing to Aragon, had been pledged to France by John II. 
for a sum of money. It ,vould be tedious to relate the sub- 
sequent events, or to discuss their respective claims to its 
possession,2 At the accession of Ferdinand, Louis XI. still 
held RousilIon, and showed little intention to resign it. But 
Charles VIII" eager to smooth every impediment to his 
Italian expedition, restored the province to Ferdinand in 
1493. Whether by such a sacrifice he ,vas able to lull the 
king of Aragon into acquiescence, ,vhile he dethroned his 
relation at Naples, and alarmed for a 1110ment all Italy ,yith 
the apprehension of French dominion, it is not ,vithin the 
limits of the present work to inquire. 


1 Zurita, t, iv. fo!' 314. is the most impartial French ,niter I 
2 }'or these transactions see Garnier, bave ever read, in matters where his own 
llist, de France, or Gaillard, Rivalité de country is concerned, 
France et d'Espagne, t. ill. The latter 
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NOTE TO CHAPTER IV. 


NOTE. Page 2. 
THE story of Cava, daughter of count Julian, ,vhose se- 
duction by l{oderic, the last Gothic king, impelled her father 
to invite the 1\1001'8 into Spain, enters largely into the cycle 
of Castilian r01l1ance and into the grave narratives of every 
historian. It cannot, hn\'vever, be traced in extant "rritings 
higher than the eleventh century, ,vhen it appears in the 
Chronicle of the l\Ionk of Silos. There are Spanish histori- 
ans of the eighth and ninth centuries; in the former, Isidore 
bishop of Beja (Pacensis), "rho ,vrote a chronicle of Spain; 
in the latter, Pau
us Diaconus of l\Ierida, Sebastian of Sala- 
manca, and an anonymous chronicler. It does not appear, 
ho,vever, that these d,vell much on Roderic's reign. (See 
l\lasdeu, I-listoria Critica de Ebpaña, vol. xiii. p. 882.) The 
most critical iuyestigators of history, therefore, have treated 
the story as too apocryphal to be stated as a fact. A sensible 
writer in the History of Spain and Portugal, published by 
the Society for the Diffusion of Useful Kno,vledge, has de- 
fended its probability, quoting a passage from Ferreras, a 
Spanish \vriter of the eighteenth century, \vhose authority 
stands high, and ,vho argues in favor of the tradition from 
the brevity of the old chroniclers ,vho relate the faU of Spain, . 
and from the want of likelihood tbat Julian, ,vho had hitherto 
defended his country ,vith great valor, would have invited the 
Saracens, except through some strong motives. This, if ,ve 
are satisfied as to the last fact, appears plausible; but another 
hypothesis has been suggested, and is even mentioned by 
one of the early \vriters, that Julian, being of Roman descent, 
was ill-affected to the Gothic dynasty, ,vho had never attached 
to themselves the native inhabitant
. This I cannot but 
reckon the less likely explanation of the hvo. Roderic, who 
became archbishop of Toledo in 1208, and our earliest au- 
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thority after the monk of Silos, calls ,Julian "vir nobilis de 
nobili Gothorum prosapia ortus, inu
tris in officio Palatino, 
in arn1is exercitatus," &c. (See Schottus, Hispania Illustrata, 
ii. 63.) Few, ho\vever, of those \vho deny the truth of the 
story as it rel,
tes to Cava adlnit the defection of count Julian 
to the 1\loors, and his existence has been doubted. The t,yO 
parts of the story cohere together, and ,ve have no better 
evidence for one than for the other. 
Southey, in his notes to the poem of Roderic, says, "The 
best Spanish historians and antiquaries are persuaded that 
there is no cause for disbelieving the uniforlll and concurrent 
tradition of both 1\'loors and Christians." But this is on the 
usual assumption, that those are the best ,vho agree best ,vith 
ourselves. Southey took generally the credulous side, and 
his critical judgment is of no superlative value. l\lasdeu, in 
learning and laboriousness the first Spanish antiquary, calls 
the story of Julian's daughter" a ridiculous tale, fralned in 
the age of r01l1ance, "Then histories 'v ere thrust aside (arrin- 
conadas) and any love-tale ,vas preferred to the most serious 
truth." (I-list. Crit. de España, vol. x. p.223.) And ,vhen, 
in another passage (vol. xii. p. 6), he recounts the story at 
large, he says that the silence of all ,vriters before the monk 
of Silos" should be sufficient in IllY opinion to expel from our 
history a romance so destitute of foundation, ,vhich the Ara- 
bian ron1ancers doubtless invented for their ballads." 
A modern writer of extensive learning says, "This fable, 
which has found its w'ay into most of the sober histories of 
Spain, ,vas first introduced by the monk of Silos, a chronicler 
of the eleventh century. There can be no doubt that he bor- 
rowed it froln the Arabs, but it seen1S hard to believe that it 
was altogether a tale of their invention. There are facts in it 
which an Arab could not have invented, unless he dre,v them 
from Christian sources; and, as I shall sho,v hereafter, the 
Arabs kne,v and consulted the ,vritings of the Christi
ns." 
(Gayangos, History of the l\iohammcdan Dynasties of Spain, 
vol. i. p. 513.) It does not a.ppear to be a conclusion from 
this passage that the story is a fable. For if a chronicler of 
the eleventh century borro,ved it from the Arabs, and they 
again from Christian sources, we get over a good deal of the 
chasm of time. But if ,vriters antecedent to the monk of 
Silos have related the Arabian invasion and the fall of Rod- 
eric ,vithout alluding to so important a point as the treachery 
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of a great Gothic noble, it seems difficult to resist the infer.. 
ence from their silence. 
Gayangos investigates in a learned note (vol. i. p. 537) the 
follo\ving points: - By ,vhom and when was the name of 
Ilyan, the Arabic form of Julian, first introduced into Spanish 
history? Did such a man ever exist? 'Vhat were his coun- 
try and religion ? 'Vas he an independent prince, or a tribu- 
tary to the Gothic monarchs? 'Vhat part did he take in the 
conquest of Spain by the Arabs? 
The account of Julian in the Chronicon Silense appears to 
Gayangos indisputably borro\ved from some Arabian author- 
ity; and this he proves by several writers from the ninth 
century do,vll\vards, "all of whom mention, n10re or less ex- 
plicitly, the existence of a man living in Mrica, and named 
Ilyan, who helped the Arabs to make a conquest of Spain; to 
which I ought to add that the rape of Ilyan's daughter, and 
the circumstances attending it, may also be read in detail in 
the Mohammedan authors who preceded the monk of Silos." 
The result of this learned writer's investigation is, that 11yan 
really existed, that he ,vas a Christian chie
 settled, not in 
Spain, but on the African coast, and that he betrayed, not his 
country (except indeed as he ,vas probably of Spanish de- 
scent), but the interests of his religion, by assisting the Sara- 
cens to subjugate the Gothic kingdom. 1 
The story of Cava is not absolutely overthrown by this 
hypothesis, though it certainly may be the invention of some 
Christian or ..A..rabian romancer. It is perfectly true that of 
itself it contains no apparent improbability. Injuries have 
been thus inflicted by kings, and thus resented by subjects. 
But for this very reason it was likely to be invented; and the 
unwillingness with which many seem to surrender so romantic 
a tale attests the probability of its obtaining currency in an 
uncritical period. We must reject it as false or not, according 
as we lay stress on the negative argument from the silence of 
very early writers (an argument, strong even as it is, and 
'v hich would be insuperable if they were less brief and im- 


1 The Arabian writer whom Gayangos residence of Julian on that side of the 
translates, one of late date, speaks of straits would not be incompatible with 
Ilyan as governor of Ceuta, but tens the his being truly a Spaniard. Ilyan is 
story of Cava in the usual manner, The evidently not an European form of the 
Goths may very probably have possessed name. 
some of the African coast; so that the 
VOL, II, 5 
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perfect) and on the presumptions adduced by Gayangos that 
Julian was not a noble Spaniard; but W
 cannot receive this 
celebrated legend at any rate with more than a very sceptical 
assent, not sufficient to warrant us in placing it among the 
authentic facts of history. 


. 
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CHAPTER V. 


HISTORY OF GER:\IANY TO THE DIET OF WORl\IS IN 1495. 


Sketch of German History under the Emperors of the House of Saxony - House 
of Franconia-I1enry IV,- House of Suabia- Frederic ßarbarossa -Fall of 
Hl::nry the Lion - Frederic II. - Extinction of House of Suabia - Changes in 
the Germanic Constitution -Electors - Territorial Sovereignty of the Princes 
- Rodolph of Ha.psburg- Stdte of the Empire after his Time - Cause
 of 
Decline of Imperial Power - House of Luxemburg - Charles IV. - GolJen 
Bull-House of Austria-Frederic IlL-Imperial Cities-Provincial States 
-Ma.ximilian-Diet of ',,"orills - Abolition of Private 'Vars - Imperial Chamber 
- Autic Council- Bohemia - Hungary - Switzerland, 


AFTER the deposition of Charles the Fat in 888, which 
finally severed the connection behveen France and Germany,1 
Arnul
 an illegitilnate descendant of Charlemagne, obtained 
the throne of the latter country, in ,vhich he was Separation 
8ucceeded by his son Louis. 2 But upon the death of Germany 
f I . , . 911 h G b 1 f 1 t from France. 
o t lIS prmce In , t e erman ranc lot la 
dynasty becalne extinct. There remained indeed Charles 
the Simple, ackno,vledged as king in some parts of France, 
but rejected in others, and possessing no personal clai]us to 
respect. The Gernlans therefore ,visely deterlnined to choose 
a sovereign from anlong theillselves. They,vere at this tÍlne 
divided into five nations, each under its o,vn duke, and distin- 
guished by difference of la,ys, as ,yell as of origin; the Franks, 
,v hose territory, comprising Franconia and the Inodern Pala- 
tinate, ,vas considered fiS the cradle of the elupire, and ,vho 
seelU to have arrogated some superiority over the rest, the 
Suabians, the Bavarians, the Saxons, under ,vhich name the 


1 There can be no question about this 
in a general sense, But several German 
writers of the time assert that both 
Emles and Oharles the Simple, rival 
kiug8 of FrancE', acknowledged the feudal 
superiority of Arnulf, Charles, says Re- 
ghJO, regnum quod usurpaverit ex manu 
ejus percepit, Struvius, Corpus Hist, 
German, p, 202. 203 'fhis ackllowledg- 
ment of sovereignty in Arnulf king of 
Germany, who did not even pretend to 
be emperor, by both the claimants of 
fhe throne of Frallce, for such it virtually 
was, though they do not appear to have 
rendered homage, cannot affect the in- 


dependence of the crown in that age, 
which had been established by the treaty 
of Verdun in 843, but proves the weak- 
ness of the competitors, and their want 
of patriotism, Iu Eudes it is more re- 
markable than in Charles the Simple, a 
man of feeble character, and a Carlovin- 
gian by birth, 
2 The German princes had some hf'sita- 
tion about the choice of Louis, but their 
partiality to the Carlovingian line pre- 
vailed. Struvius, p, 208: quia reges 
Francorum semper ex uno genere pro- 
cedebant, says an archbishop Hatto, in 
writing to the pope. 
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inhabitants of Lower Saxony alone and 'Vestpl1alia were in- 
cluded, and the Lorrainers, -who occupied the left bank of the 
Election of Rhine as far as its termination. The choice of 
Conrad, the5e nations in their general assembly feU upon 
A.D, 911. Conrad, duke of Franconia, according to SOlne 
writers, or at least a man of hig
 rank, and descended through 
females from Charleluagne. 1 
Conrad dying ,vithout male issue, the cro,vn of Germany 
House of ,vas bestowed upon Henry the Fowler, duke of 
Saxony. Saxony, ancestor of the three Othos, -who follo\ved 
Henry the him in direct succession. 'ro Henr y , and to the 
}'owlèr. 
A,D, 919, first Otho, G-ermany was more indebted than to 
Otho I. any sovereign since Charleluagne. The conquest 
A,D,936, 
Otho II. of Italy, and recovery of the imperial title, are in- 

t
'o91:i. deed the most brilliant trophies of Otho the Great; 
A,D, 983. but he conferred far more unequivocal benefits 
upon his o,vn country by cOll1pleting' ,vhat his father had 
begun, her liberation froln the inroads of the Hungarians. 
'r\VO marches, that of l\Ii:snia, erected by Henry the }1"o,vler, 
and that of Austria, by Otho, were added to the Germanic 
territories by their victories. 2 
A lineal succession of four descents without the least 
opposition seems to sho,v that the Germans were disposed 
to con
ider their monarchy as fixed in the Saxon family. 
Otho II. and III. had been chosen each in his father's life- 
time, and during legal infancy. The formality of election 
subsisted at that time in every European kingdom; and the 
imperfect rights of birth required a ratification by public 
assent. If at least France and England \vcre hereditary 
monarchies in the tenth century, the f.ame may surely be 
said of Germany; since we find the lineal succession fully 
as 'well observed in the last as in the forn1er. But upon the 
early and unexpected decease of Otho III., a momentary op- 
Henry II. position ,vas offered to Henry duke of Bavaria, a 
A,D, 1002, collateral branch of the reigning family. He ob- 


1 Schmidt, Rist. des Allemands, t, ii, 
p. 288, Struvius, Corpus Historiæ Ger- 
manicæ, p, 210. The former of these 
writers does not consider Conrad as duke 
of }'ranconia, 
2 Many towns in Germany, especially 
on the Saxon frontier, were built by 
Henry 1., who is said to have compelled 
every ninth man to take up his residence 
in them. This had a remarkable ten- 


dency to promote the improvement of 
that territory, and
 combined with the 
discovery of the gold and silver mine
 
of Goslar under Otho I" rendered it the 
richest and most important part of 
the empire, Struvius, p, 225 anct. 251. 
Schmidt, t, ii. p, 322, Putter, I1istorieal 
Development of the German Constitu- 
tion, vol. i. p, 115, 
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tained the crOW11, ho\ve'Oer, by 'v hat contemporary historians 
call an hereditary title, l and it ,vas not until his death in 
1024 that the house of Saxony was deemed to be extin- 
guished. 
No person had now any pretensions that could interfere 
with the unbiassed suffrages of the nation; and H f 
accordingly a general assembly was determined Fr


o
a. 
by merit to elect Conrad, surnan1ed the Salic, a Conrad II. 
noblelnan of Franconia, 2 :From this prince sprang A,D.1024. 
1 . H III IV d Henry III. 
t lree sUCCeSSl ve elnperors, - enry " ., an A,D. 1039. 
V. Perhaps the imperial prerogatives over that lIenry o IV 
. b d ' í' 1 1 d h . h A,D. 1 56. 
lnsu or lnate conlee eracy never reac Ie so 19 a Henry V. 
point as in the reign of Ifenry III., the second em- A,D, 1106, 
peror of the house of Franconia. It had been, as ,vas natural, 
the object of all his predecessors, not only to render their 
throne hereditary, \vhich, in effect, the nation was ,villing to 
concede, but to surround it ,vith authority sufficient to control 
the leading vassals. "These were the dukes of the four 
nations of Gerinany, Saxony, Bavaria, Suabia, and Franco- 
nia, and the three archbishops of the Rhenish cities, l\Ientz, 
Treves, and Cologne. Originally, as has been more fully 
sho\vn in another place, duchie
, like counties, were temporary 
governments, besto\ved at the pleasure of the cro\vn. From 
this first stage they advanced to hereditary offices, and finally 
to patrilTIOnial fief
. But their progress ,vas much slo,ver in 
Germany than in France. Under the Saxon line of empe- 
ror5, it appears probable that, although it was usual, and 
consonant to the prevailing notions of equity, to confer a 
duchy upon the nearest heir, yet no positive rule enforced 
this upon the emperor, and SOlne instances of a contrary 
proceeding occurred. 8 But, if the royal prerogative in this 
respect Rtoocl higher than in France, there ,vas a counter- 
vailing principle that prohibited the emperor froin uniting a 
fief to his domain, or even retaining one ,'" hich he had pos- 
se
seJ before his accession. Thus Otho the Great granted 


1 A maximâ multitudine vox una re. 
f!pondit; lIenricum, Christi adjutorio, et 
jure hæreùitario, regnaturum, Ditmar 
apud Struvium. p, 273, See other pas. 
sages quoted in the same place, Schmidt, 
t, ii. p, 410, 
2 Conrad was descended from a daugh- 
ter of Otho the Great. and also from 
Conrad 1. His first-cousin was duke of 
Pranconia, Struvius; Schmidt j' Pfeffel. 


3 Schmidt, t, ii, p, 893. 403, Struvius, 
p, 214, supposes the hereditary rights of 
dukes to have commenced under Conraù 
J,: but Schmillt is perhaps a better au. 
thority; and Struvius afterwarùs men- 
tions the refusal of Otho 1. to g-rant the 
duchy of Bavaria to the sons of the la
l1; 
duke, which, however, excited a rebel. 
lion, p. 235, 
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away his duchy of Saxony, and Henry II. that of Bavaria. 
Otho the Great endeavored to counteract the effects of this 
custom by conferring the duchies that fell into his hands 
upon menlbers of his own family. This policy, though appar- 
ently ,veIl conceived, proveù of no advantage to Otho, his 
Bon and brother ha ving Inixed in several rebellions against 
him. It ,vas revived, ho,vever, by Conrad II. and Henry 
III. The latter ,vas invested by his father ,vith the t,vo 
duchies of Suabia and Bavaria. Upon his o,vn accession 
he retained the foru1er for six year
, and even the latter for 
a short time. The duchy of Franconia, ,vhich became va- 
cant, he did not regrant, but endeavored to set a precedent 
of uniting fiefs to the domain. At another time, after "en- 
tence of forfeiture again
t the duke of Bavaria, he bestowed 
that great province on his ,vife, the empress Agnes. 1 He 
pnt an end altogether to the form of popular concurrence, 
which had been usual ,vhen the investiture of a duchy ,vas 
conferred; and even deposed dukes by the sentence of a fe,v 
princes, ,vithout the consent of the diet. 2 If ,ve cOlllbine 
,vith these proofs of authority in the domestic adll1inistration 
of Henry III. his almost unlilnited control over papal elec- 
tions, or rather the right of nOlllination that he acquired, ,ve 
must consider him as the most absolute monarch in the 
annals of Gerlnany. 
These aUlbitious measures of IIenry III. prepared fifty 
U fi t t years of calamit y for his son. It is eas y to I )cr- 
n or una e 
 . 
reign of ceive that the mIsfortunes of Henry IV. ,,,"pre 
Henry IV. prilllarily occasioned by the jealousy ,vith \vhich 
repeated violations of their constitutional u3ages had in
pil'ed 
the nobility.3 The mere circuillstance of I-Ienl'Y IV.'s mi- 
nority, under the guarrlianship of a ,voman, ,vas enough to 
dissipate \vhatever po\ver his father had acquired. 1-1anno, 
archbishop of J\Ien.tz, carried the young king a,vay by force 
from his mother, and governed Gerlnany in his name; ti
l 
another archbishop, 
t\.dalbert of Bremen, obtained greater 
influence over him. Through the neglect of his education, 
Henry grew up with a character not well fitted to retrieve 
the mischief of so unprotected a minority; bra ve indeed, 


1 Schmidt, t, iii. p. 25, 37, of Aschaffenburg to have formed a con- 
2 Iù, p, 207. spiracy to depose him, out of resentment 
8 In the very first year of Henry's for the injuries they had sustained from 
reign, while he was but six years old, the his father, Struvius, p, 306, St, lUarc, 
princes of Saxony are said by LamLert t. iii. p. 248. 
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well-natured, and affable, but dissolute beyond measure, and 
addicted to lo\v and debauched company. He was A,D, 1078, 
soon involved in a desperate war with the Saxons, 
a nation valuing itself on its populousness and riches, jealous 
of the house of Franconia, who wore a cro\vn that had 
belonged to their o\vn dukes, and indignant at Henry's con- 
duct in erecting fortresses throughout their country. 
In the progress of this war Inany of the chief princes 
evinced an un\villingness to support the emperor.! Not- 
,vithsta.nding this, it would probably have terminated, as 
other \
ebellions had done, \vith no permanent loss to either 
party. But in the middle of this contest another far more 
memorable broke out \vith the Roman see, concerning eccle- 
siastical investitures. The motives of this famous quarrel 
will be explained in a different chapter of the present \vork. 
Its effect in Germany ,vas ruinous to Henry. A A.D,1077, 
sentence, not only of excommunication, but of 
deposition, which Gregory VII. pronounced against him, 
gave a pretence to all his enelnies, secret as ,veIl as avo\ved, 
to ,vithdraw their allegial1ce. 2 At the head of these was 
Rodolph duke of Suabia, ,vhom an assembly of revolted 
princes raised to the throne. 'Ve may perceive, in the con- 
ditions of Rodolph's election, a symptom of the real principle 
that animated the Gerlnan ari
tocracy against Henry IV. It 
,vas agreed that the kingdoln should no longer be hereditary, 
not conferred on the son of a reigning nlonarch, unless his 
merit should challenge the popular approbation. s The pope 
strongly encouraged this plan of rendering the empire elec- 
tive, by which he hoped either eventually to secure the 
nomination of its chief for the Holy See, or at least, by 
fìowing the seed of civil dissensions in Gerlnany, to render 


1 Struvius, Schmidt, 
2 A party had been already formed, 
who were meditating to depose Henry. 
His excommunication came ju
t in time 
to confirm their re
olutions. It appears 
dearly, upon a little consideration of 
Henry IV.'s rei
n, that the ecclesiastical 
q ua,rrel was only secondary in the eyes 
of Germany, The contest against him 
was a struggle of the aristocracy, jealous 
of the imperial prerogatives which Con- 
rad II, and Henry III, bad strained to 
the utmost, 'l'ho
e who were in rebellion 
against Henry were Dot pleased with 
Gregory VII, Bruno, author of a histo- 
ryof the Saxon war. a furious invective, 


manifests great di
s3.tisfaction with the 
court of Rome, which he reproaches with 
dissimulation and venality. 
3 Hoc etiam ibi consensu communi 
comprobatum, Romani pontificis aue- 
tori tate est corroboratum, ut regia po- 
testas nulli per hæreditatem, sicut antea 
fuit consuetudo, cederet, sed filius regis, 
etiftm
i valde dignus esset, per electionem 
spontaneam, non per successionis lineam, 
rex provenir
t: si vero Don esset dignus 
regis filius, vel si nollet eum populus, 
quem regem facere vellet, haberet in 
potestate populus, Bruno de Bello Sax- 
onieo, apud Struvium, p, 327. 
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Italy more independent. Henry IV., however, displayed 
greater abilities in his adversity than his early conduct had 
promised. In the last of several decisive battles, Rodolph, 
though victorious, was mortally wounded; and 110 
A,D, 1080, k 
one cared to ta e up a gauntlet which was to be ,von 
with so much trouble and uncertainty. The Germans were 
sufficiently disposed to submit; but Rome persevered in her 
unrelenting hatred. At the close of Henry's long reign she 
excited against him his eldest son, and, after more than thirty 
years of hostility, had the satisfaction of ,vearing him do,vn 
with lnisfortune, and casting out his body, as excommunicated, 
from its sepulchre. 
In the reign of his son I-Ienry V. there is no event worthy 
Extinction of of much attention, except the termination of the 
the house of great contest about investitures. At his death in 
Franconia. 1125 h I 1 . f h F . 
t e ma e lHe 0 t e ranconlan emper- 
ors ,vas at an end. Frederic duke of Suabia, grandson by 
his mother of Henry IV., had inherited their pat- 
rimonial estates, and seemed to represent thcir 
dynasty. But both the last elnperor" had so many enemies, 
and a disposition to render the crown elective prevailed so 
Ele.ction of strongly among the leading princes, that Lothaire 
Lothaire. duke of Saxony was elevated to the throne, though 
rather in a tumultuous and irregular manner. l Lothaire, ,vho 
had been engaged in a revolt against Henry V., and thc chief 
of a nation that bore an inveterate hatred to the house of 
Franconia, was the natural enemy of the ne'",' family that 
derived its importance and pretensions from that stock. It 
was the object of his reign, accordingly, to oppress the t,vo 
brothers, Frederic and Conrad, of the Hohenstauffen or 
Suabian family. By this means he expected to secure the 
succession of the empire for his son-in-law. Henry, sur- 
named the Proud, ,vho married Lothaire's only child, ,vas 
fourth in descent from Welf, son of Azon marquis of E8te, 
by Cunegonda, heiress of a distinguished family, the Welf" 
of Altorf in Suabia. l-Ier son was invested ,vith the duchy 


A,D, 1125. 


1 See an account of Lothaire's election fundamental principle of the Germanic 
by a contemporary writer in Struvius, constitution from the accession of Lo- 
p, 857, See also proofs of the dissatis- thaire, Previously to that era, birth 
faction of the aristocracy at the Franco- seems to bave given not only a fair title 
Dian government, Schmidt, t, Hi. p, to preference. but a sort of inchoate 
328, It was evidently their ùeterrnination right, a8 in France, Spain, and England. 
to renùer the empire truly elective (Id, Lothaire signed a capitulation at his ac- 
p, 335): and perhaps we may date that cession. 
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of Bavaria in 1071. Hi
 descendant, Henry the Proud, 
represented al
o, through his mother, the ancient dukes of 
Saxony, surnamed Billung, from whom he derived the duchy 
of Luneburg. The \vife of Lothaire transmitted to her 
daughter the patrilnony of Henry the Fowler, consisting of 
I-Ianover anù Brunswic. Besides this great dowry, Lothaire 
besto\ved upon his son-in-Ia\v the duchy of Saxony in addi- 
tion to that of Bavaria,l 
This amazing preponderance, ho\vever, tended to alienate 
the princes of Germany from Lothaire's views in favor of 
Henry; and the latter does not seem to have possessed abili- 
ties adequate to his enlinent station. On the death of Lo- 
thaire in 1138 the partisans of the house of Suabia made a 
hasty and irregular election of Conrad, in which the Saxon 
faction found itself obliged to acquiesce. 2 The ne\V emperor 
availed himself of the jealousy ,vhich I-Ienry the House of 
Proud's aO'O'randizement had excited. Under P re- Sua-bia., 
00 Conrad III 
tence that hvo duchies could not legally be held by . 
the same per50n, Henry 'Va';; summoned to resign A.D. 1138, 
one of them; and on his refusal, the diet pronounced that he 
had incurred a forfeiture of both. Henry made but little 
resistance, and before his death, ,vhich happened soon after- 
wards, sa\v himself stripped of all his hereditary as ,veIl as 
acquired possessions. Upon this occasion the 0 ., f 
famous nalnes of Guelf and Ghibelin \vere fir;:;t G

tE 
nd 
heard, ,vhich were destined to keep alive the .flame Ghibelins. 
of civil dissension in far distant countries, and after their 
meaning had been forgotten. The Guelfs, or 1Velf8, \vere, as 
I have òaid, the ancestor:3 of Henry, and the name has be- 
conle a sort of patronyn1ic in his fanlÎly. The ,vord Ghibelin 
is derived froln vVibelung, a town in Franconia, ,vhence the 
elnperors of that line are said to have sprung, The house 
of Suabia \vere considered in Gerlllany as representing that 
of Franconia; as the Guelf8 may, \vithout much ilnpropriety, 
he deelned to represent the Saxon line. 3 
Though Conrad III. left a son, the choice of the electors 
fell, at his o'tvn request, upon his nephew Frederic Frederic 
Barbarossa,4 The n10
t conspicuous events of this Barharossa. 
great emperor'
 life belong to the history of Italy. At home 


1 Pfeffel, Abrégé Chronolog1q ue de 
l'Histoire d' Allemagne, t. i. p, 269, (Pa- 
ris, 1747.) Gibbon's Antiquities of the 
House of Brunswic 


2 Schmidt, 
3 Struvius, p. 370 and 378. 
4 Struvius. 


'- 
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he ,vas feared and respected; the imperial prerogatives stood 
as high during his reign as, after their previous decline, it 
,vas possible for a single lnan to carry them.! But the only 
circumstance "T hich appears memorable enough for the pres- 
Fall of ent sketch is the second fall of the Guelfs. Henry 

,enry the the Lion, son of Henry the Proud, had been re.. 
lon, stored by Conrad III. to his father's duchy of 
A,D, 1178, Saxony, resigning his claim to that of Bavaria 
which had been conferred on the margrave of Austria. This 
renunciation, which indeed ,vas only made in his name during 
childhood, did not prevent him froln urging the emperor 
Frederic to restore the ,vhole of his birthright; and Ji'red- 
eric, his fir
t-cousin, ,vhose life he bad saved in a sedition at 
Rome, ,vas induced to cOlnply ,vith this request in 1156. ,Far 
from evincing that political jealousy ,vhich some ,vriters im- 
pute to hiln, the emperor seelns to have carried his generosity 
beyond the limits of prudence. For In an y years their union 
,vas apparently cordial. But, ,vhether it ,vas that I-Ienry took 
umbrage at part of J.1'rederic's conduct,2 or that mere ambition 
rendered hin1 ungrateful, he certainly aùandoned his sover- 
eign in a moment of distress, refusing to give any assistance 
in that expedition into Lombardy ,vhich ended in the unsuc- 
cessful battle of Legnano. Frederic could not forgive this 
injury, and, taking advantage of corn plaints, ,vhich I-Ienry's 
po,ver and haughtiness had produced, summoned him to an- 

'ver charges in a general diet. The duke refused to appear, 
and, being adjudged contumacious, a sentence of confi:scation, 
similar to that which ruined his father, fèll upon his head; 
and the vast imperial fief8 that he possessed ,vere shared 
alnong some potent enelnies. 8 He made an ineffectual resist- 
ance; like bis father, he appears to have o,ved more to for- 
tune than to nature; and after three yea.rs' exile, ,vas obliged 
to remain content with the restoration of his alodial estates 
in Saxony. These, fifty years after\vards, ,vere converted 
into imperial fiefs, and became the t,vo duchies of the house 


1 Pfeffel, p, 341, 
2 Frederic had obtained the succession 
of 'Volf marquis of 'ruscany
 uncle of 
Henry the Lion, who probably comddered 
him
elf as entitled to expect it, Schmidt, 
p, 427. 

 Putter, in his Historical Development 
of the Constitution of the German Em- 
pire, is inclined to consider Henry the 
Lion a.s sacrificed to the emperor's jeal- 


ousy of the Guelfs, and as illegally pro- 
scribed by the diet, But the provoca.tions 
he had given Frederic are undeniable; 
and, without pretending to decide on a 
que
tion of German history, I do not sce 
that there was any precipitancy or mani- 
fest breach of justice in the course of 
proceedings against him, Schmidt, Pfef- 
fel
 and Struvius do not represent the 
condemnation of Henry as unjust. 
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of Brunswic, the lineal representatives of IIenry the Lion, 
and inheritors of the name of Guelf: 1 
Not\vithstanding the prevailing spirit of the German 
oligarchy, Frederic Barbaros
a had found no difficulty in 
procuring the election of his son Henry, even during infancy, 
as his successor. 2 The fall of Henry the Lion Henry VI. 
had greatly ,veakened the ducal authority in A,D, 1190. 
Saxony and Bavaria.; the princes ,vho acquired that title, 
especially in the former country, finding that the secular and 
spiritual nobility of the first class had taken the opportunity 
to rai
e thenlselves into an Ï1nmediate depenùence upon the 
empire. Henry VI. caIne, therefore, to the crown with con.. 
sideraLle advantages in respect of prerogative; and these 
inspired hÏ1n \vith the bold scheme of declaring the empire 
hereditary. One is Inore surprised to find that he had no 
contemptible prospect of success in this attempt: fifty-t\vO 
princes, and even what appears hardly credible, the See of 
Rome, under Clement III., having been induced to concur in 
it. But the Saxons made so vigorous an opposition, that 
IIenry did not think it advisable to persevere. 3 He procured, 
ho\vever, the election of his son Frederic, an infant only t\VO 
years old. But, the emperor dying almost immediat
ly, a 
powerful body of princes, supported by Pope Innocent III., 
\vere Je,:;irous to \vithdraw their consent. Philip Philip and 
duke of Suabia, the late king's brother" unable to Otho IV, 
h . I , . b ht ' b t h . A,D, 1197, 
secure IS nep le\V s succesSIon, roug a ou IS 
o\vn election by one party, while another chose Otho of 
Bruns\vic, younger son of Henry the Lion. This double 
election reneweù the rivalry between the Guelfs and Ghibe- 
1111s, and threw Gerlnany into confusion for several years. 
Philip, \vhose pretensions appear to be the more Jegitinlate 
of the t\VO, gained ground upon his adversary, not\vithstand- 
ing the opposition of the pope, till he was a

a::;sinated in 
consequence of a private re
eHtInent. Otho IV. reaped the 
benefit of a crÏ1ne in \vhich he did not participate, and hecame 
for some years undisputed sovereign. But, having offended 
the pope by not entirely aLandoning his imperial 1208 
rights over Italy, he had, in the latter part of hið A,D, , 
reign, to contend again
t Frederic, son of Henry VI., "y ho, 
1 Putter, p, 220. tern, distinctâ proximorum successione, 
2 Struvius, p, 418. transiret
 et sic in ipso terminus e
set 
:'! Struvius. p. 42-1, Impetravit a 
ub- electionis, prinripiumql.lc su('ces::;:ivæ dig- 
ditis, ut ce::;
a,nte pristinâ Palatinorum nitatis. Gervas. Tilburiens. ibidem, 
electione, imperium in ipsius posterita. 
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having gl'o\vn up to manhood, came into Germany as heir of 
the house of Sua.bia, and, ,vhat ,vas not very usual in his o,vn 
history, or that of his fa In ily, the favored candidate of the 
Holy See. Otho IV. haù been almost entirely deserted except 
by hi::; natural subjects, ,vhen his death, in 1218, removed 
every difficulty, and left Frederic II. in the peaceable posses- 
sion of Gcrlnany. 
The eventful life of Frederic II. ,vas chiefly passed in 
Italy. To preserve his hereditary dominions, and 
Frederic II. 
chastise the LOlllbard cities, ,vere the leading ob. 
jects of his political and Inilitary career. He paid therefore 
but little attention to Gennany, from which it was in vain 
for any emperor to expect effectual assistance to\vards objects 
of his o\vn. Careless of prerogatives which it seelned hardly 
worth an effort to preserve, he sanctioned the independence 
of the princes, \vhich may be properly dated froln his reign. 
In return, they readily elected his son Henry king of the 
Romans; and ou hi
 being implicated in a rebellion, deposed 
him 'with equal readiness, and substituted his brother Conrad 
at the emperor's request. 1 But in the latter part of Freù- 
eric's reign the deadly hatred of ROlne penetrated beyond 
Conse- the Alps. After his solemn dep03ition in the couu- 
quences of cil of Lyons, he ,vas inca p able, in ecclesiastical 
the council 
of Lyons. eye
, of holding the iUlperial sceptre. Innocent 
IV. found, ho\vever, some difficulty in setting up a 
A.D. 1245. 
rival emperor. Henry landgrave of Thuringia 
111af1e an indifferent figure in this character. Upon 
his death,1Vilìiam count of Holland ,vas chosen by the party 
adver::;e to Frederic and hi:s t=on Conrad; and after the em- 
peror's death he had some success a6'ainst thð latter. It is 
hard indeed to say that any one ,va
 a
tuany sovereign for 
t,venty-t\VO years that followed the death of Frederic II.: 
Grand in- a period of conte:stecl title and ,universal anarchy, 
terregnum. ,vhich is usua.lly denoInlnated the grand interreg- 
A.D, 1250, num. On the decease of 'Villiarn of IIollaud, in 
A D.1272. 1256, a schism among the electors produced 1he 
Richard of double choice of Richard earl of Cornwall, and 
Cornwall, Alfonso X. king of Ca.stile. It seenlS not easy to 
deterlnine \vhich of these calldidate
 had a legal majority of 
votes; 2 but the subsequent recognition of ahno
t all Germany, 


A.D, 1248. 


1 Struvius, p. 457, of Treves, having got possession of the 
2 The e!t>ctioll oug-ht legally to have town
 shut out the archbishops of Mentz 
been made at Frankfort, But the elector aDd Colo
ne and the count palatine, on 
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and a sort of possession evidenced by public acts, '\vhich have 
been held valid, as ,veIl as the general consent of contem- 
poraries, lnay justify u
 in adding Richard to the imperial 
li
t. The choice indeed ,vas ridiculous, as he possessed no 
talent
 )vhich coulù compen
ate for his ,vant of po)ver; but 
the electors attained their objects; to perpetuate a state of 
confu
ion by \vhich their own independence ,vas consolidated, 
and to plunder without scruple a man, like Didius at Rome, 
rich and foolish enough to purchase the first place upon 
earth. 
That place indeed was no,v become a mockery of great- 
ness. For more than t,vo centuries, notwithstand- 
. h . fl f F d . B b State of the 
lng t e telnporary In uence 0 1 re erLc ar arossa Germanic 
and his son, the ilnperial authority had been c
mstitu- 
. f ', 1 1 d F 1 ' f tlOn, 
In a state 0 grauua ecay. 1 rom t le tIme 0 


rederic II. it had bordered upon absolute insignificance; 
and the more prudent Gerlnan princeg ,yere slo,v to canvass 
for a dignity so little accompanied by respect. '!"he changes 
,vrought in the Germanic constitution during the period of 
the Suabian elnperors chiefly consist in the establishment of 
an oligarchy of electors, and of the territorial sovereignty of 
the prince
, 
1. At the extinction of the Franconian line by the death 
of I-Ienry V. it "Tas determined by the German EI t 
nobility to make their elnpire practically elective, ec ors. 
adnlitting no right, or even natural pretension, in the eldest 
son of a reigning 
overeign. Their choice upon former oc- 
casions had been made by free and general suffrage. But it 
may be presumed that each nation voted unanimously, and 
according to the dispo
ition of its duke. It is probable, too, 
that the leaders, after discussing in previous deliberations the 
merits of the several candidates, snblnitted their o\vn resolu- 
tions to the asselnbly, which would generally concur in theln 
,vithout he
itation. At the election of Lothaire, in 1124, we 


pretence of apprehending violence, They 
met under the walls, and there elected 
Richard, Afterwards Alfonso was chosen 
by the votes of Treves, Saxony, and 
Brandenburg. Historians differ about 
the vote of Ottocar king of Bohemia, 
which would turn the scale. 80me time 
after the election it is certain that he 
was on the side of Hichard, Perhaps we 
may collect from the opposite statements 
In Struvius, p. 504, that the proxies of 


Ottocar had voted for Alfonso, and that 
he did not think fit to recognize their 
act. 
'fhere can be no doubt that Richarå 
was de facto sovereign of Germany; and 
it is singular that Struvius should assert 
the contrary, on the authority of an in- 
strument of Rodolph. which expressly 
deRignates him king, per quondam 
Ri('harùum regem illustrem. Struv, p. 
502. 
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1ìnd G-n evident instance of this previous choice, or, as it was 
ca
le,-t prætaxation, fi'om \v hich the electoral college of Ger- 
many has been derived. The princes, it is said, trusted the 
choice of an emperor to ten persons, in whose judgment they 
promised to acquiesce. 1 This precedent ,vas, in all likeli- 
hood, follo\ved at all subsequent elections. The proofs indeed 
are not perfectly clear. But in the famous privilege of 
Au,
tria, granted by Frederic I. in 1156, he bestows a rank 
upon the ne,vly-created duke of that country, irnmediately 
after the electing princes (post principes electores); 2 a strong 
pre
unlption that the right of pretaxation was not only estab- 
lished, but lin1Ïted to a few definite persons. In a letter of 
Innocent III., concerning the double election of Philip and 
Otho in 1198, he asserts the latter to have had a majority in 
his favor of those to \vhom the right of election chiefly be- 
longs (ad quos principaliter spectat electio).3 And a la,v of 
Otl1o in 1208, if it be genuine, appears to fix the exclusive 
privilege of the seven electors. 4 Nevertheless, so obscure is 
this inlportant part of the Germanic system, that we find 
four ecclesiastical and t,vo secular princes concurring with 
the regular electors in the act, as reported by a contemporary 
writer, that creates Conrad, son of Frederic II., king of the 
Romans. ó This, ho,vever, may have been an irregular de- 
viation fi.om the principle already established. But it is 
admitted that all the princes retained, at least during the 
t\velfth century, their consenting suffrage; like the laity in 
an episcopal election, whose approbation continued to be 
necessary long after the real po\ver of choice had been 
withdra\vn from them. 6 
It is not easy to account for all the circumstances that 
gave to seven spiritual and temporal princes this distinguish- 
ed preëmillence. The three archbishops, l\Ientz, Treves, and 
Cologne, were ahvays indeed at the head of the German 
church. But the secular electors should naturally have been 
the dukes of four nations: Saxony, Franconia, Suabia, and 
Bavaria. We find, however, only the first of these in the 


1 Struvius, p. 357. Schmidt, t. iii, 
p. 331. 
2 Schmidt, t, iii, p, 390. 
3 Pfeffel, p, 360. 
4 Schmiùt, t, iv. p, 80, 
6 This is not mentioned in Struvius, or 
the other Gernl'l,n writers. But Denina 
IRivoluzioni d'I
alia, 1. ix. c. 9) quotes 


the style of the act of election from the 
Chronicle of ,Francis Pippin. 
6 This is manifest by the various pas. 
sages relating to the elections of Philip 
and Otho, quoted by Struvius, p, 428, 
430, See, too, Pfeffel, ubi supra. Schmidt, 
t. iv. p. 79. 
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undisputed exercise of a vote. It seems probable that, when 
the electoral princes came to be distinguished from the rest, 
their privilege ,vas considered as peculiarly connected with 
the discharge of one of the great offices in the imperial 
court. These ,vere attached, as early as the diet of l\fentz 
in 1184, to the four electors, who ever after,vards possessed 
them: the duke of Saxony having then officiated as arch- 
marshal, the count palatine of the Rhine as arch-ste,vard, 
th
 king of Bohemia a
 arch-cupbearer, and the margra\e 
of Brandenburg as arch-chamberlain of the empire. 1 But 
it still continues a problem \vhy the three latter offices, with 
the electoral capacity as their incident, should not rather have 
been granted to the dukes of Franconia, Suabia, and Bavaria. 
I have seen no adequate explanation of this circumstance; 
which may perhaps lead us to presulne that the right of pre- 
election ,vas not quite so soon confined to the precise number 
of seven princes. The final extinction of t,vo great original 
duchies, Franconia and Suabia, in the thirteenth century, 
left the electoral rights of the count palatine anù the mar- 
grave of Brandenburg beyond dispute. But the dukes of 
Bavaria continued to claim a vote in opposition to the kings 
of Bohemia. At the election of Rodolph in 1272 the hvo 
brothers of the house of 'Vittel:sbach voted separately, as 
count palatine and duke of Lower Bavaria. OUocar ,vas ex- 
cluded upon this occasion; anù it was not till 1290 that the 
suffrage of Bohemia was fully recognized. The Palatine 
and .Bavarian branches, how'ever, continued to enjoy their 
family vote conjointly, by a determination of Rodolph; upon 
which Louis of Bavaria slightly innovated, by rendering the 
suffrage alternate. But the Golden Bull of Charles IV. put 
an end to all doubts on the rights of electoral houses, and ab
 
solutely excluded Bavaria from voting. The litnitation ro 
seven electors, first perhaps fixed by accident, canle to be in- 
vested with a sort of mysterious importance, and certainly 
,vas considered, until times comparatively recent, as a funda.. 
mentalla,v of the empire. 2 
2. It might appear natural to expect that an oligarchy of 
seven persons, ,vho had thus excluded their equals Princes and 
e II h . th I . f ' ld untitled in- 
lrom a s are In e e ectIon 0 a sovereIgn, wou ferior no- 
ßssume still greater authority, and trespass fur- bility. 


1 Schmidt, t, iv, p, 78, 
2 Ibid. p. 78, 568; Putter, p. 274; Pfetrel, p. 435, 665; Struvius, p. 511. 
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ther upon the less po\verful vassals of the empire. But 
,vhile the electors were establishing their peculiar privilege, 
the class immediately inferior raised itself by important acqui- 
sitions of po\ver. The German dukes, even after they be- 
came hereditary, did not succeed in compelling the chief nobil- 
ity ,vithin their limits to hold their lands in fief so completely 
as the peers of France had done. The nobles of Suabia re- 
fused to follo\v their duke into the field against the emperor 
Conrad 11. 1 Of this aristocracy the superior class were de- 
nominated princes; an appellation which, after the eleventh 
century, distinguished them from the untitled nobility, most of 
whom \vere their vassals. They ,vere constituent parts of all 
diets; and though gradually deprived of their original partici- 
pation in electing an elnperor
 possessed, in all other respects, 
the same rights as the dukes or electors. Some of thenl were 
fully equal to the electors in birth as ,veIl as extent of domin- 
ions; such as the princely houses of Austria, Hesse, Brunswic, 
and l\Iisnia. By the division of Henry the Lion's vast terri- 
tories,2 and by the absolute extinction of the Suabian family 
in the follo\ving century, a great many princes acquired ad- 
ditional \veight. Of the ancient duchies, only Saxony and 
Bavaria remained; the foriner of \vhich especially was so dis- 
n1embered, that it ,vas vain to attempt any rene'wal of the 
ducal jurisdiction. That of the en1peror, formerly exercised 
by the counts palatine, ,vent aln10st equally into disuse during 
the contest bet\veen Philip and Otho IV. The princes ac.. 
cordingly had acted ,vith sovereign independence ,vithin their 
o'vn fiefs before the reign of Frederic II.; but the legal rec- 
ognition of their ilnnlunities ,vas reserved for two edicts ot 
that emperor; one, in 1220, relating to ecclesiastical, and the 
other, in 1232, to secular princes. By these he engaged nei- 
ther to levy the custolnary imperial dues, nor to permit the 
jurisdiction of the palatine judges, \vithin the limits of a state 
of the empire; 3 concessions that anlounted to little less than 
an abdication of his own sovereignty. From this epoch the 
territorial independence of the states may be dated. 
A class of titled nobility, inferior to the princes, 'were the 
counts of the empire, who seeln to have been separated from 
the former in the twelfth century, and to have lost at the same 


1 Pfeffel, p. 209. quite a new face to Germany, in Pfeffel, 
2 See the arrangements made in conse- p, 234; also p, 437. 
quence of Henry's forfeiture, which gave 3 Pfeffel, p, 384; Putter, p, 233. 
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time their rigllt of voting in the diets. 1 In SOlne parts of 
GerInany, chiefly in Franconia and upon the Rhine, there 
ahvays existed a very nUlnerous body of lower nobility; unti- 
tled at least till modern times, but subject to no superior ex- 
cept the emperor. These are supposod to have become Ùn- 
'inediate, after the destruction of the house of Suabia, \vithin 
,vhose duchies they had been comprehended. 2 
A short interval elapsed after the death of Richard of Corn- 
,vall before the electors could be induced, by the EI t' f 
deplorable state of confusion into \yhich Gerlnany RO
O{

 
f 
11ad fallen, to fill the imperial throne. "Their choice 


si2


' 
,vas ho\vever the best that could have been made. 
It fell upon Rodolph count of Hapsburg, a prince of very an- 
cient fan1ily, and of consiùerable possessions as ,veIl in S\vitz- 
erland as upon each bank of the Upper Rhine, but not suffi- 
ciently po\verful to alarm the electoral oligarchy. Rodolph ,vas 
brave, active, and just; but his characteristic quality appears 
to have been good sense, and judgulcnt of the circumstances 
in ,vhich he ,vas placed, Of this he gave a signal proof in 
relinquishing the favorite project of so many preceding em- 
perors, and leaving Italy altogether to itself. At home he 
manifested a vigilant spirit in adlninistering justice, and is 
said to have destroyed seventy strongholds of noble robbers in 
Thuringia and other parts, bringing n1any of the crilninals to 
capital punishment. 3 But he ,visely avoided giving offence to 
the more po,verful princes; and during his reign there ,vere 
hardly any rebellions in Germany, 
It ,vas a very reasonable object of every emperor to ag- 
grandize his falnily by investing his near kindred Investment 
with vacant fiefs; but no one ,yas so fortunate in of his sOJ?- 
h ' . . R A ' . Albert with 
IS opportunitIes as odolph. t Ius acceSSIon, duch
 of 
Austria, Styria, and Carniola ,vere in the hands of AustrIa. 
Ottocar king of Bohelnia, These extensive and fertile coun- 
tries had been forn1eù into a march or margra viate, after the 
victories of Otho the Great over the I-Iungarians. Frederic 
Barbarossa erected them into a duchy, ,vith many distinguish 
ed privileges, especially that of female succession, hithert 


1 In the instruments relating to the 
election of Otho IV, the princes Fign 
their names, Ego N. clegi ct sub;:;cripsi. 
But the counts only as follows: .Ego N. 
consensi et subscripsi. Pfeffel, p. 3GO, 


VOL, II, 


6 


2 Pfeffcl, p. 455 j Putter, p. 254; Stru- 
vius. p, 511, 
3 Struvius, p, 530, Coxe's IIist, of 
IIou
e of Austria. p, 57. This valuable 
work contains a full and interesting ao 
count of Rodolph's reign. 
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unkno,vn in the feudal principalities of Germany.1 Upon 
the extinction of the house of Bamberg, ,vhich had enjoyed 
this duchy, it ,vas granted by Frederic II. to a cousin of his 
Q"wn nan1e ; after ,vhose death a di
puted succession gave rise 
to several changes, and ultimately enabled Ottocar to gain 
possession of the country. Against this king of Bohernia 
1283 Rodolph waged t,vo successful 'Yars, and recovered 
A.D. , the Austrian provinces, "Thich, as vacant fiefs, he 
conferred, ,vith the consent of the diet, upon his son Albert. 2 
N ot,vithstanding the merit and popularity of Rodolph, 
State of the the electors refused to choose his son king of the 
empire after Romans in his lifetime; and, after his death, de- 
Rodolph. termined to avoid the appearance of hereditary 
succession, put Adolphus of Nassau upon the throne. There 
Adolphus, is very little to attract notice in the domestic history 
i
' 1;
2. of the empire during the next t,vo centuries. From 
A,D
í298, Adolphus to Sigismund every emperor had either to 



Y3
l,I. struggle against a competitor clain1ing the majority 
Louis IV. of votes at his election, or against a combination 
A,D. 1314, f I I t d h I ' TI ' . I 
Charles IV. 0 tIe e ectors 0 et rone um. le Imperia 
A,D, 134ï, authority became more and more ineffective' 
'Venceslaus. . Ii I d . f h ' 
A,D, 1378. yet It ,vas requent y ma e a subject 0 reproac 



eí
oo. against the emperors that they did not main- 
Sigismnnd. tain a sovereignty to ,vhich no one was disposed to 
A.D. 1414. b ' t 
su ml. 
It may appear surprising that the Germanic confederacy 
under the nominal supremacy of an emperor should have 
been preserved in circumstances apparently so calculated to 
dissolve it. But, besides the natural effect of prejudice and a 
famous name, there ,vere sufficient reasons to induce the elec- 
tors to preserve a form of government in which they bore so 


1 The privileges of Austria were granted 
to the margrave Henry in 1156, by way 
of indemnity for his restitution of Bava- 
ria to Henry the Lion, The territory 
between the Inn and the Ems was sepa- 
rated from the latter province, and an- 
nexed to Austria at this time, The 
dukes of Austria are declared equal in 
rank to the palatine archdukes (archi- 
ducibus palatinis), This expression gave 
a hint to the duke Rodolph IV, to as- 
sume the title of archduke of Austria, 
Schmidt, t, Hi. p, 390, Frederic II, even 
created the duke of Austria king: a very 
curious fact though neither he nor his 
successors ever assumed the title, Stru- 


vius, p, 463, The instrument runs as 
follows: Ducatus Austriæ et Styriæ, 
cum pertinentiis et terminis suis lJ.uot 
hactenus habuit, ad nomen et honorem 
rpgium transferentes, te hactenus duca- 
tuum prædictorum (lucem, de potesta-tis 
nostræ plenitudine et magnificentiâ 
speciali promovemus in regem, per liber- 
tates et jura prædictum re
num tuum 
præsentis epigrammatis auctoritate do- 
nantes, quæ regiam deceant dignitatem; 
ut tamen ex honore quem Ubi libenter 
addimus, nihil honoris et juris nostri 
diadematis aut imperii subtr'.thatur, 
2 Struvius, p, 525; Schmidt; Coxe. 
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decided a s,vay. Accident had in a considerable degree re- 
stricted the electoral suffrages to seven princes. 'Vithout 
the college there ,vere houses n10re substantially powerful 
than any ,vi thin it. The duchy of Saxony had been subdi- 
vided by repeated partitions among children, till the electoral 
right ,vas vested in a prince ,vho possessed only the small 
territory of vVittenberg. The great falllilies of Austria, Ba- 
varia, and Luxenlburg, though not electoral, were the real 
heads of the German body; and though the bvo former lost 
n1uch of theii- influence for a tinle through the pernicious 
custom of partition, the empire SelÙ0111 looked for its head to 
any other house than one of these three. 
1Vhile the duchies and counties of Germany retained their 
original character of offices or governments, they Custom of 
were of course, even though considered as hered- partition. 
itary, not subject to partition among children. When they 
acquired the nature of fiefs, it was still consonant to the prin- 
ciples of a feuùal tenure that the eldest son should inherit 
according to the la\v of primogeniture; an inferior provision 
or appanage, at 1110st, being reserved for the younger children. 
The la,v of England favored the eldest exclusively; that of 
France gave hiln great advantages. But in Germany a dif- 
ferent rule began to prevail about the thirteenth century.1 
An equal partition of the inheritance, ,vithout the least regard 
to priority of birth, ,vas the general la\v of its principalities. 
Sometimes this ,vas effected by undivided possession, or ten- 
ancy in comlnon, the brothers residing together, and reigning 
jointly. This tended to preserve the integrity of dominion; 
but as it ,vas frequently incommodious, a more usual practice 
was to divide the territory. From such partitions are derived 
those nunlerous independent principalities of the same house, 
many of ,vhich still subsist in Germany. In 1589 there ,vere 
eight reigning princes of the Palatine .family; and fourteen, 
in 1675, of that of Saxony.2 Originally these partitions ,vere 
in general absolute and ,vithout reversion; but, as their effect 
in ,veakening families became evident, a practice was intro- 
duced of making compacts of reciprocal succession, by which 
a fief was prevented from escheatIng to the en1pire, until all 


1 Schmidt, t, iv, p, 66. Pfeffel, p, 289, vided into two branches, Baden and 
maintains that partitions were not intro- Hochberg, in 1190, with rights of mutual 
duced till the latter end of the thirteenth rever8ion. 
century, This may be true as a general 2 Pfeffel, p. 289; Putter, p. lR9 
rule; but I find the house of Baden di- 
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the 111ale posterity of the first feudatory should be extinct. 
Thus, ,vhile the Gerillan empire survived, all the princes of 
Hesse or of Saxony had reciprocal contingencies of succes- 
sion, or "\vhat our la,vyers call cross-remainders, to each other's 
dominions. A different systelll ,vas gradually adopted. 'By 
the Golden Bull of Charles IV. the electoral territory, that 
is, the particular district to ,vhich the electoral suffrage ,vas 
inseparably attached, became incapable of partition, and ,vas 
to descend to the eldest son. In the fifteenth century the 
present house of Brandenburg set the first example of estab- 
lishing primogeniture by la,v; the principalities of Anspach 
and Bayreuth ,vere dismembered froill it for the benefit of 
younger branches; but it was declared that all the other do- 
minions of the family should for the future belong exclusively 
to the reigning elector. This politic measure ,vas adopted in 
several other fan1ilies; but, even in the sixteenth century, 
the prejudice was not relTIoved, and some German princes 
denounced curses on their posterity, if they should introduce 
tbe in1pious custom of primogeniture. 1 NOhvithstanding these 
subdi visions, and the most remarkable of those "rhich I have 
mentioned are of a date rather subsequent to the middle ages, 
the antagonist principle of consolidation by various means of 
acquisition was so actively at work that several princely 
houses, especially those of Hohenzollern or Brandenburg, of 
Hesse, Wirtemburg, and the Palatinate, derive their impor- 
tance from the same era, the fourteenth and fifteenth centuries, 
in which the prejudice against primogeniture was the strong- 
est. And thus it ,vill often be found in private patrimonies; 
the tendency to consolidation of property ,yorks lTIOre rapidly 
than that to its disintegration by a law of gavelkind. 
Weakened by these subdivisions, the principalities of Ger- 
many in the fòurteenth and fifteenth centuries shrink to a 
more and more diminutive size in the scale of nations. But 
House of one fami]y, the most illustrious of the former a.ge, 
Luxemburg, was less exposed to this enfeebling system. Henry 
VII. count of Luxelnburg, a man of much illore personal 
merit than hereditary importance, was elevated to the empire 
in 1308. Most part of his short reign he passed in Italy; 
but he had a fortunate opportunity of obtaining the cro,vn of 
Bohemia for his son. John king of Bohemia did not himself 


1 Pfeft'el, p. 280. 
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,veal' the in1perial crown; but three of his descendants pos.. 
sessed it, ,vith less interruption than could have been expected. 
His son Charles IV. succeeded Louis of Bavaria in 1347; 
not indeed ,vithout opposition, for a double election and a civil 
,val' ,vere Inatters of course in Germany. Charles IV. has 
been treated ,vith more derision by his contemporaries, and 
consequently by later ,vriters, than ahnost any prince in his- 
tory; yet he ,vas remarkably successful in the only objects 
,that he seriously pursued. Deficient in personal courage, 
insensible of huuliliation, bending \yithout shame to the pope, 
to the Italians, to the electors, so poor and so little reverenced 
a
 to be arrested by a butcher at 'V orms for '"ant of paying 
his demand, Charles IV. affords a proof that a certain dex- 
terityand cold-blooded perseverance may occasionally supply, 
in a sovereign, the ,vaut of more respectable qualities. He 
has been reproached ,vith neglecting the empire. But he 
never designed to trouble himself about the empire, except 
for his private ends. He did not neglect the kingdom of 
Bohemia, to ,vhich he almo
t seemed to render Germany a 
province. Bohemia had been long considered as a fief of 
the en1pire, and indeed could pretend to an electoral vote by 
no other title. Charles, ho\vever, gave the states by la\v the 
right of choosing a king, on the extinction of the royal family, 
,vhich seems derogatory to the imperial prerogative.! It ,vas 
Inuch more material that, upon acquiring Brandenburg, partly 
by conquest, and partly by a conlpact of succession in 1373, 
he not only inve5ted his 
ons ,vith it, ,vhich ,vas conforn1able 
to usage, but tried to annex that electorate forever to, the 
kingdom of Bohen1ia. 2 He constantly resided at Prague, 
where he founded a celehrated university, and embellished 
the city \vith buildings. This kingclol11, auglnented also dur- 
ing his reign by the acquisition of Silesia, he bequeathed to 
his son 'Venceslaus, for \vhom, by pliancy towards the elec- 
tors and the court of Rome, he l),ld procured, against all 
recent exalllple, the imperial succession. 3 
The reign of Charles IV. is distinguished in the constitu- 
tional history of the elnpire by his Golden Bull; Golden Bull, 
an instrument ,vhich finally ascertained the pre- A,D, 1355. 
rogatives of the electoral college. The Golden Bull ter- 
n1inateù the disputes ,vhich had arisen behveen different 


1 Struvius
 p, 641, 
2 Pfeffel, p, 5í5; Schmidt, t, iv, p, 69
 
8 Struvius, p, 637, 
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meml)ers of the same house as to their right of suffrage, 
,vhich ,vas declared inherent in certain definite territories. 
The number ,vas absolutely restrained to seven. The place 
of legal Ï1nperial elections ,vas fixed at Frankfort; of coro- 
nations, at Aix-Ia-Chapelle; and the latter cereinony was to 
be perforrned by the archbishop of Cologne. These regula- 
tions, though consonant to ancient usage, had not ahvays been 
observed, and their neglect had sometimes excited questions 
as to the validity of elections. The dignity of elector "'as 
enhanced by the Golden Bull as highly as an inlperial edict 
could carry it; they ,vere declared equal to kings, and con.. 
spiracy against their persons incurred the penalty of high 
treason. 1 l\Iany other privileges are granted to render them 
more completely sovereign ,vi thin their dominions. It seems 
extraordinary that Charles should have voluntarily elevated 
an oligarchy, from ,,, ho;;:e pretensions his predecessors had 
frequently suffered injury. But he had more to apprehend 
fron1 the two great families of Bavaria and Austria, '\vhom 
he relatively depressed by giving such a preponderance to 
the seven electors, than from any members of the college. 
By his compact with Brandenburg he had a fair prospect of 
adding a second vote to his o,yn; and there was more room 
for intrigue and management, ,vhich Charles ahvays preferred 
to . arms, ,vith a small ntunber, than ,vith the ,vhole body of 
prInces. 
The next reign, nevertheless, evinced the danger of in- 
Deposition vesting the electors ,,,ith such preponderating 
of \Vences- authority. Wenceslaus, a supine and v01uptuous 
lans, 
man, Jess respected, and more negligent of 
Gerlnany, if possible, than his father, ,vas regularly deposed 
by a majority of the electoral coIIege in 1400. This right, 
if it is to be considered as a right, they had already used 
against Adolphus of Nassau in 1298, and against Louis of 
Bavaria in 1346. They chose Robert count palatine instead 
of 'Venceslaus; and though the latter didl10t cease to have 
some adherents, Robert has general1y been counted among 
the I a-wfu I emperors. 2 Upon his death the empire returned 


1 Pfeffel, p, 565; Putter, p, 271; 
Schmidt, t, iv, p, 566, The Golden Bull 
not only fixed the Palatine vote, in ab- 
solute exclu
ion of Bavaria,. but 8ettled 
a controversy of long standing between 
the two branches of the house of Sfi xony. 
'\Vittenberg and Lauenburg, in favor òi 
the former. 


2 Many of the cities besides some 
princes, continued to recogonize lV'ences- 
laus throughout the life of Robert; and 
the latter was so much considered as an 
usurper by foreig-n states, that his am- 
ba
sa.dors were refu
eù admittance at the 
council of Pisa. Struvius, p, 658, 
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to the house of Luxemburg ; Wenceslaus hinlself \vaiving 
his rights in favor of his brother Sigismund of Hungary.1 
The house of Austria had hitherto given but t,vo enlperors 
to Germany, Rodolph its founder, and his son Hous
 of 
Albert, \vhom a successful rebellion elevated in AustrIa, 
the p]ace of Adolphus. Upon the death of Henry of Lux- 
elnburg, in 1313, Frederic, son of Albert, disputed the 
election of Louis duke of Bavaria, alleging a majority of 
genuine votes. This produced a civil war, in \vhich the 
Austrian party were entirely worsted. Though they ad- 
vanced no pretensions to the Ï1nperial dignity during the rest 
of the fourteenth century, the princes of that line added to 
their possessions Carinthia, Istria, and the Tyrol. As a 
counterbalance to these acquisitions, they lost a great part of 
their ancient inheritance by unsuccessful ,val'S \vith the S\viss. 
According to the custom of partition, so injurious to princely 
houses, their dominions \vere divided among three branches: 
one reigning in Austria, a second in Styria and Albert n. 
the adjacent provinces, a third in the Tyrol and A,D. 1438. 
Alsace. This had in a considerable degree eclipsed the 
glory of the house of IIapsburg. But it ,vas no\v its destiny 
to revive, and to enter upon a career of prosperity,vhich has 
never since been permanently interrupted. Albert duke of 
Austria, ,vho had Inarried Sigismund's only daughter, the 
queen of Hungary and Bohemia, ,vas raised to the ÏInperial 
throne upon the death of his father-in-la,v in 1437. He died 
in t\vo years, leaving his ,vife pregnant ,vith a son, Ladislaus 
Posthumus, who after\vards reigned in the t\vo kingdoms just 
mentionerl; and the choice of the electors fen upon Frederic 
duke of Styria, second-cousin of the last ell1peror, from 
whose posterity it never departed, except in a single instance, 
upon the extinction of his n1ale line in 1740. 
Frederic III. reigned fifty-three years, a longer period 
than an y of his predecessors; and hi
 personal R ' f 
I . . ' fi ,,{"1"T' eIgn 0 
C laracter ""as more InsIgnl cant. H Ith better Freùeric III. 
fortune than could be expected, considering both î4

/440- 
these circumstances, he escaped any overt attempt 


1 This election of Sigismund was not was not crowned at Frankfort, has never 
uncontested: .J01'8e, or Jodocus, margrave been reckoned among the emperors, 
of Moravia, having been chosen, as f;u though modern critics agree that his 
aR appear1'. by a le
al majority, Howev- title was l
gitimate, Struvius, p. 684; 
er, his death within three months re- Pfeffel, p. 612. 
b10ved the difficulty; and Josse, who 
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to der ose hiln, though such a project ,vas sometin1es in agi- 
tation. He reigned during an interesting age, full of 
relnarkable events, and big ,vith others of more leading 
iUlportance. The destruction of the Greek en1pire, and 
appearance of the victorious cre
ccnt upon the Danube, gave 
an unhappy distinction to the earlier years of his reign, and 
displayed his Inean and pusillaniulous character in circum- 
stances ,yhich c1et11anùed a hero. At a later season he ,vas 
dr
nvn into contentions ,vith fi"rance and Burgundy, ,vhich 
ultilnately produced a ne\v and lllore general C01l1bination 
of European politics. Frederic, ahvays poor, and scarcely 
able to protect hilnself in Austria frot11 the seditions of his 
Rubjects, .01' the inroads of the king of Hungary, ,vas yet 
another founder of his family, and left their fortunes incom- 
parably lTIOre prosperous than at his accession. 1 'The mar- 
riage of his son l\laximilian ,vith the heiress of Burgunùy 
began that aggrandizelnent of the house of Austria ,vhich 
Frederic seen1S to have anticipated. 2 The electors, ,vho had 


1 Ranke has drawn the character of 
Frederic III. more favorably, on the 
whole, than preceding historians, and 
with a discrimination which enables us 
to account better for his success in the 
objects which he had at heart, '" From 
his :youth he ha.d been inured to trouble 
and adversity, 'Vhen compelled to } ielù, 
be never gave up a point, and a.lways 
gained the mastery in the end, The 
maintenance of his prerogatives was the 
goveruiug principle of all his actions, the 
more because they acquired au iùeal 
value from their connection with the im- 
perial di
nity. It cost him a long and 
severe struggle to allow his son to ùe 
crownell king of the }{,omans j he wi
hed 
to take the supreme authority undiviùed 
with him to the grave: in no case would. 
he grant Maximilian any independent 
share in the administration of govern- 
ment; but kept him, even after he was 
king, still as' son of the house' j nor 
'would. he ever give him anything but 
the count
hip of Cilli; 'for the rest he 
would have time enough,' His frugality 
bordered on avm'ice, bis slowness on in- 
ertness, his stubbornness on the most 
determined selfi
hness j ,yet a11 these 
faults are l"emoved from vulgarity by 
high qualities, lIe had at bottom a sober 
depth of judgment, a sedate anù inflex- 
ible honor; the aged prince, even when 
a fugitive imploring succor, had a per- 
80na1 bearing which never allowed the 
majc::;ty of the empire to sink," Hist, 
Reformation (Translation), vol. ii, p, 103. 


A character of such obstinate passive 
resi
tance was well fitted for his station 
in that age; spite of bis poverty and 
weakness, he was hereditary sovereign 
of extensive and. fertile territories; he 
was not loveù, feared, or respected., but 
be was necessary j he was a German, and 
therefore not to be exchanged for a king 
of Hunga.ry or Bohemia.; he was, not as 
Frederic of Austria, but as elected em- 
peror, the sole bope for a more settled 
rule, for public peace, for the mainte- 
nance of a conft
deracy so ill held tog(\th- 
er ùy any other tie, Hence he succeeùed 
in what seemed 
o difficult - in pro- 
curing the election of Maximilian as 
king of the Homaus; and intere
ted the 
German diet in maintaining the Burgun- 
dian inheritance, the western provinces of 
the Netherlands, which the latter's ma.r- 
riage brought into the house of Austria, 
2 The famous device of Au
tria, A, E. 
I. 0, U" was first used by :Frederic III" 
who aùopted it on his plate, books, and 
builùings. 1'hese initials stand for, 
Austriæ Est Imperare Orbi Univ('r!-/o; 
or, in German, Alles Erùreich 1st O.
teJ;- 
l'eich Unterthall: a bold. as:mmption for 
a man who was not safe in an inch of 
his dominions, Struvius, p, 7::2, IIo 
confirmed the archiducal title of his 
t
\mily, which might seem implied in the 
original grant of Frederic I,; amI be- 
stowed other high privilegps above aU 
princes of the empire, These ,tre ('uu. 
merated in Coxe's House of Austria. 
vol. i. p. 263, 
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lost a good deal of their former spirit, and ,vere gl'o\vn 
sensible of the necessity of choosing a po,verful sovereign, 
made no opposition to l\faximilian's beco1l1ing king of the 
Romans in his father's lifetÏ1ne. The Austrian provinces 
,vere reunited either under Frederic, or in the first years of . 
1\Iaximilian; 
o that, at the close of that period ,vhich ,ve 
denon}inate the l\Iiddle Ages, the Gern1an enlpire, sustained 
by the patrin1011ial dominions of its chie
 ùecame again con- 
siderable in the scale of nations, and capable of preserving 
a balance bet\veen the ambitious monarchies of France and 
Spain. 
The period behveen Rodolph and Frederic III. is distin- 
guished by no circumstance so interesting as the prosperous, 
state of the free imperial cities, ,vhich had attained their 
nlaturity about the con1mencement of that interval. ProO'ress of 
We find the cities of Gern1any, in the tenth cen- freeöimpe- 
d o O d d ' 1 d d d ' d ' I rial cities, 
tury, IVl. e Into suc 1 as epen e 1111111e late y 
upon the empire, ,vhich ,vere usually governed by their 
bishop as ilnperial vicar, and such as ,vere included in the 
territories of the dukes and counts.! Some of the fornler, 
lying principally upon the Rhine and in Franconia, acquired 
a certain degree of Îln portance before the expiration of the 
eleventh century. 'V orl11S and Cologne manifested a zealous 
attachlnent to Henry IV., ,vhom they supported in despite of 
their bishops.2 His son 11enry V. granted privileges of en- 
franchisement to the inferior to\\'nSl11en or artisan
, \vho had 
hitherto been distinguished f1'oll1 the upper class of freelnen, 
and particularly relieved theln from oppressive usages, ,vhich 
either gave the ,vhole of their movable goods to the lord 
upon their decease, or at least enabled hÏ111 to seize the best 
chattel as his heriot. s He took a\vay the temporal authority 
of the Lishop, at least in several in:3tances, and restored the 
cities to a more ilnlnediate dependence upon the ell1pire. 
The citizens ,vere clas5ed in con1panies, according to their 
several occupations; an institution "\vhich ,vas speedily adopted 
in other cOll1mercial countrit
. It does not appear that any 
German city had obtained, under this emperor, th03e privi- 
leges of choosing its o,vn 111agistrates, 'v hich ,vere conceded 


1 Pfl'ffl'l, p, 187, The Oth08 adopte(l to the lay ari
tocracy. Putter, p, 136; 
the same policy in Germany which they Struvius. p, 252. 
ha(l introduced in Italy. conferring the 2 Schmidt, t, iii, p, 239, 
temporal government of cities upon the 3 Schmidt. p, 242; Pfeffcl, p, 293; Du. 
bishops; probably as a counterbalance mont, Corps Diplomatique, t, i, p, 64, 
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about the same time, in a fe,v instances, to those of France. 1 
Gradually, ho"rever, they began to elect councils of citizens, 
as a sort of senate and magistracy. This innovation Inight 
perhaps take place as early as the reign of Frederic I. ; 2 at 
least it ,yas fully established in that of his grandson. rrhey 
,vcre at first only as:si
tants to the imperial or episcopal 
bailiff; ,vho probably continued to administer criminal justice. 
But in the thirteenth century the citizens, gro,vn richer and 
stronger, either purchased the juri
diction, or usurped it 
through the lord's neglect, or drove out the bailiff by force. 3 
The great revolution in Franconia and Suabia occasioned by 
the fall of tbe Hohenstauffen fan1ily completed the victory 
of the cities. Those which had depended upon mediate lords 
became immediately connected ,vith the eillpire; and ,vith 
the empire in its state of feebleness, ,\Then an occasional 
present of money ,vould easily induce its chief to acquiesce 
in any claims of immunity which the citizens might prefer. 
It ,vas a natural consequence of the importance which the 
free citizens had reached, and of their imn1ediacy, that they 
,vere adnlÎtted to a place in the diets, or general lneetings 
of the confederacy. They,vere tacitlyackno\vledged to be 
equally sovereign ,vith the electors and princes. No proof 
exists of any la,v Ly ,vhich they ,vere adopted into the diet. 
"\Ve finù it said that Rodolph of I-Iapsburg, in 1291, rene,ved 
his oath ,vith the princes, lords, and cities. Under the em- 
peror Henry VII. there is unequivocal mention of the three 
orders composing the diet; electors, princes, and deputies 
from cities. 4 And in 1344 they appear as a third distinct 
college in the diet of Frankfort. 5 
The inhabitants of these free cities al \vays preserved their 
respect for the emperor, and gave him much less vexation 
than his other subjects. He ,vas indeed their natural friend. 
But the nobility and prelates ,vere their natural enelnies; 
and the western parts of Germany ,vere the scenes of irrec- 
oncilable ,varfare bet\veen the possessors of fortified castles 


1 Schmidt., p, 245, 
2 In the charter granted by Frederic I. 
to Spire in 1182, confirming and enlarg- 
ing that of Henry V., though no express 
mention is made of any municipal juris- 
diction, yet it seems implied in the fol- 
lowin
 words: Causam in civitate jam 
lite contestatam nOn episcopus aut alia 
potestas extra civitatem determinari 
com pellet. Dumont, p, 108, 


3 Schmidt, t. iv. p, 96; Pfeffel, p, 441, 
4 l\-1ansit ibi rex seX hebdoll1 adibus 
cum principibus electoribus et aliis prin- 
cipibu8 et civitatum 
ll11tiis, de suo tran 
situ et de præstandls servitiis in Italiam 
disponendo, Auctor apud Schmidt. t. vi 
p,81. 
6 Pfeffel, p, 552, 
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and the inhabitants of fortified cities. Each party ,vas fre- 
quently the aggressor. The nobles '\vere too often mere 
robbers, who lived upon the plunder of travellers. But the 
citizens \vere almost equally inattentive to the rights of others. 
It \vas tbeir policy to offer the privileges of burghership to 
all strangers. The peasantry of feudal lords, flying to a 
neighboring to,vn, found an asylum constantly open. A 
multitude of aliens, tbus seeking as it ,vere sanctuary, d\velt 
in the suburbs or liberties, bet\veen the city \valls and the 
palisades ,vhich bounded tbe territory. Hence they were 
called Pfahlbürger, or burgesses of the palisades; and this 
encroachment on the rights of the nobility ,vas positively, 
but vainly, prohibited by several imperial edicts, especially 
the Golden Bull. Another class ,vere the Ausbürger, or 
outburghers, ,vho had been admitted to privileges of citizen- 
ship, though resident at a distance, and pretended in conse- 
quence to be exen1pted from all dues to their original feudal 
superior
. If a lord resisted so unreasonable a claim, he 
incurred the danger of bringing do,vn upon himself the ven- 
geance of the citizens. These outburghers are in general 
classed under the general name of Pfahlbürger by contem- 
porary ,vrÏters. 1 
As the towns were conscious of the hatred which the 
nobility bore to\vards them, it ,vas their interest Leagues of 
to make a common cause, and render mutual the cities. 
assistance. From this necessity of n1aintaining, by united 
exertions, their general liberty, the German cities never 
suffered the petty jealousies, ,vhich n1igbt no doubt exist 
among them, to ripen into such deadly feuds as sullied the 
glory, and ultimately destroyed the freedom, of Lombardy. 
They ,vithstood the bishops and barons by confederacies of 
their own, framed expressly to secure their commerce against 
rapine, or unjust exactions of toll. More than sixty cities, 
,vith three ecclesiastical electors at their head, formed the 
league of the Rhine, in 1255, to repel the inferior nobility, 
,vho, having no,v become immediate, abused that independence 
by perpetual robberies. 2 The Hanseatic Union owes its ori- 
gin to no other cause, and n1a,y be traced perhaps to rather a 
higher date. About the year 1370 a league ,vas formed, 
1 Schmidt, t, iv. p, 98; t, vi. p, 76; 2 S-truvius, p, 498; Schmidt, t. iv. 
Pfetfel. p, 402; Du Cange, Gloss, v, p. 101; Pfeffel, p, 416, 
Pfi.lhlbürger, Faubourg is derived from 
this word, 
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,vhich, though it did not continue so long, seems to have 
produced Inore striking effects in Gerlnany. The cities of 
Suabia and the Rhine united themselves in a strict con- 
federacyagainst the princes, and especially the fainilies of 
"\Virtculburg and Bavaria. It is said that the en1peror 
'Venceslaus secretly abetted their projects. The recent 
successes of the S,viss, ,vho had no,v almost established their 
republic, inspired their neighbors in the elupire ,vith expec- 
tations ,vhich the event did not realize; for they were de- 
feated in this ,val', and ultinl
itely compelled to relinquish 
their league. Counter-associations ,vere formed by the no- 
bles, styled Society of St. George, St. 'Villiam, the Lion, or 
the Panther. 1 
The spirit of political liberty was not confined to the free 
P , ' 1 immediate cities. In all the German principalities 
rOVIllCla. . 
stat
s of the a form of linlited monarchy prevaIled, reflecting, 
empIre, on a reduced scale, the general constitution of the 
empire. As the en1perors bhared their legblative sovereignty 
with the diet, so all the princes ,vho belonged to that assenl- 
bly had their o,vn provincial states, comp05ec1 of their feudal 
vassals and of their mediate to\vns ,vithin their territory. No 
tax could be imposed \vithout consent of the states; and, in 
some countries, the prince ,vas obliged to account for the 
proper disposition of the money granted. In all matters of 
importance affecting the principality, and especially in cases 
of partition, it ,vas necessary to consult them; and they 
sometimes decided behveen cOlnpetitors in a disputed succes- 
sion, though this indeed more strictly belonged to the emperor. 
The provincial states concurred \vith the prince in Inaking 
la,vs, except such as ,vere enacted by the general diet. The 
city of 'V urtzburg, in the fourteenth century, tells its bishop 
that, if a lord ,vonld Inake any ne,v ordinance, tbe custom is 
that he must consult the citizens, ,vho have ahvays opposed 
his innovating upon the ancient la,vs \vithout their consent. 2 
The ancient imperial dOlnain, or possessions ,vhich be- 
lon g ed to the chief of the em p ire '18 such, had 
Alienation 
of the im- originally been very extensive. Besides large 
perial do- estates in every province, the territor y upon each 
main, - 
bank of the Rhine, after\vards occupied by the 
counts palatine and ecclesiastical electors, ,vas, un til the 
1 Struvius, p, 649 ; Pfeffel, p, 586 ; Schmidt, t, v. p. 10; t. vi, p. 78. Putter, p, 29B. 
2 Schmiùt, t. vi, p. 8. Putter, p. 236, 
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thirteenth century, an exclusive property of the enlperor. 
This irnperial domain ,vas deemed so adequate to the sup- 
port of his dignity that it ,vas usual, if not obligatory, for 
hin1 to grant a,vay his patrimonial dOlllains upon his election. 
But the necessities of Frederic II" and the long confusion 
that ensued upon his death, caused the domain to he ahl10st 
entirely dissipated. Rodolph made sorne efforts to retrieve 
it, but too late; and the poor renlains of ,vhat had belonged 
to Charlemagne and Otho ,vere alienated by Charles IV.! 
This produced a necessary change in that part of the con- 
st.itution which depriveù an ernperor of hereditary possessions, 
It ,vas, however, sonle tÏIne before it took place. Even 
Albert I. conferred the duchy of Austria upon his son, 'v hen 
he ,vas chosen emperor. 2 Louis of Bavaria ,vas the first 
who retained his hereditary dominions, and maùe theln his 
residence. s Charles IV. and 'Venceslaus lived almost ,vholly 
in Bohemia, Sigismup.d chiefly in Hungary, Frederic III. in 
Austria. This residence in their hereditary countries, ,vhile 
it seemed rather to lo,ver the imperial dignity, and to lessen 
their connection ,vith the general confederacy, gave them 
intrinsic po,ver and influence. If the emperors of the houses 
of Luxelnburg and Austria, ,vere not like the Conrads and 
Frederics, they ,vere at least very superior in importance to 
the 'Villiams and Adolphu3es of the thirteenth century. 
The accession of l\IaxÏInilian nearly coincides ,,-jth the 
expedition of Charles VIII. against Naples; and Accession of 
I should here close the German history of the l\
aximilian, 
. Idl '.L' I 1 1 , h DIet of 
IDIC e age, ,vere It not lor t Ie great epoc 1 ,v liC "r orms, w 
is made by the diet of ,V orms in 1495. This A,D,149ù. 
assembly is celebrated for the e
tablishment of a perpetual 
public peace, and of a paramount court of justice, the Inl- 
perial Chalnber. 
The same causes which produced continual hostilitie
 
among the French nobility ,vere not likely to Establish- 
operate less po,verfully on the Germans, equally men
 (If 
warlike with their neighbors, and rather less publIc peace, 
civilized. But while the Î1nperial government was still 
vigorou
, they ,vere kept under some restraint. 'Ve find 
Henry III" the most po,verful of the Franconian emperors, 
1 Pfeffel, p, 580, he should retain any escheated fief for 
2Ie1. p. 494, Struvius, p, 546, the domain, instead of granting it away; 
3 Struvius, p, 611. In the capitulation so completely was the public policy of 
of Robert it was expressly provided that the empire reversed, Schmidt, t, y, p, 44. 
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forbidding all private defiances, and establishing solemnly a 
general peace. l After his time the natural tendency of man- 
ners overpo,vered all attempts to coerce it, and private ,var 
raged "Tithout limits in the elnpire. Frederic I. endeavored 
to repress it by a regulation ,vhich adillitted its legality. 
This ,vas the la,v of defiance (jus diffidationis), ,vhich required 
a solemn declaration of war, and three days' notice, before 
the COilllnencement of hostile measures. All persons contra- 
vening this provision ,vere deenled robbers and not legiti- 
mate enen1ies. 2 Frederic II. carried the restraint further, 
and limited the right of self-redress to cases ,vhere justice 
could not be obtained. Unfortunately there ,vas, in later 
times, no sufficient provision for rendering justice. rrhe 
German en1pire indeed had no,v assumed so peculiar a 
character, and the mass of states 'v hich composed it ,vere 
in so many respects sovereign ,vi thin their o,vn territories, 
that 'val'S, unless in themselves unjust, could not be made a 
suLject of reproach against them, nor considered, strictly 
speaking, as privatè. It ,vas certainly Inost desirable to put 
an end to them by comn10n agreement, and by the only 
means that could render ,val' unnecessary, the establishment 
of a supreme jurisdiction. 'Var indeed, legally undertaken, 
,vas not the only nor the severest grievance. A very large 
proportion .of the rural nobility lived by robbery.s Their 
castles, as the ruins still bear ,vitness, were erected upon 
inaccessible hills, and in defiles that command the public 
road. An archbishop of Cologne having built a fortress of 
this kind, the governor inquired how he was to maintain 
himself, no revenue having been assigned for that purpose: 
the prelate only desired hím to remark that the castle was 
situated near the jUl1ctiQl1 of four roads. 4 As comn1erce in.. 

 creased, and the exan1ple of :French and Italian civilization 
rendered the Germans more sensible to their o,vn rudeness, 
the preservation of public peace ,vas loudly demanded. 
Every diet under Frederic III. professed to occupy itself 
with the t\VO great objects of domestic reformation, peace 


1 Pfeffel. p, 212. 
2 Schmidt, t. iv, p,108, etinfra; Pfeffel, 
p, 340; Putter, p 205, 
::s Germani atque Alemanni, quibus 
census patrimonii ad victum suppetit, et 
hos qui procul urbibus, aut qui castellis 
et oppidulis dominantur, quorum mag- 
na pars latrocinio deditur, nobiles cen- 


sent, Pet. de Andio. apud Schmidt. t, v 
p. 490. 
4 Quem cum officiatus suus interro- 
gans, de quo castrum deberet retinere, 
cum annuis careret reditibus, dicitur 
respon<lisse; Quatuor viæ sunt trans 
castrum situatæ. Auctorapud Schmidt, 
p, 492, 
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and la,v. Ten1porary cessations, during which all prIvate 
hostility was illegal, \vere sOll1etimes enacted; and, if ob- 
served, ,vhich may ,veIl be doubted, might contribute to 
accustom 111en to habits of greater tranquillity. The leagues 
of the cities \vere probably more efficacious checks upon the 
disturbers of order. In 1486 a ten years' peace was pro- \ 
claimed, and before the expiration of this period the per- ' 
petual abolition of the right of defiance ,vas happily accom- i 
plished in the diet of 'V orms. l 
These "Tars, incessantly ,vaged by the states of Germany, 
seldoul ended in conquest. Very few princely houses of the 
middle ages \vere aggrandized by such means. That small 
and indepenùent nobility, the counts and knights of the em- 
pire ,vhon1 the revolutions of our o\vn age have annihilated, 
stooù through the storms of centuries ,vith little diminution 
of their nlunbers. An incursion into the enemy's territory, a 
pitched battle, a siege, a treaty, are the general circumstances 
of the minor 'wars of the middle ages, as far as they appear 
in history. Before the inyention of artillÐry, a strongly forti- 
fied castle or ,valled city, ,vas hardly reduced except by 
famine, ,vhich a besieging army, ,vasting improvidently its 
means of subsistence, ,vas full as likely to feel. That in- 
vention altered the conùition of society, and introduced an 
inequality of forces, that rendered ,val' more inevitably ruin- 
ous to the inferior party. Its first and most beneficial effect 
,vas to bring the plundering class of the nobility into control; 
their castles were n10re easily taken, and it became their in- 
terest to deserve the protection of la,v. A fe"\v of these con- 
tinued to follo,v thcir old profession after the diet of 'V orms ; 
but they ,vere soon overpow'ered by the more efficient police 
established under l\Iaxilnilian. 
The next object of the diet was to provide an effectual 
remeùy for private ,vrongs \vhich might supersede Imperial 
all pretence for taking up arms. ' The administra- Chamber, 
tion of justice had ahvays been a high prerogative as ,veIl as 
bounden duty of the emperors. It ,vas exercised originally 
by themselves in person, or by the count palatine, the judge 
,vho always attended their court. In the provinces of Ger- 
many the dukes ,vere intrusted with this duty; but, in order 
to control their influence, Otho the Great appointed provin- 
cial counts palatine, whose jurisdiction 'was in son1e respects 
1 Scnmidt, t. iv, p. 116; t, v, p, 338, 371; t, vi. p. 34; Putter, p, 292, 348, 
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exclusive of that still possessed by the dukes. As the latter 
becallle more independent of the empire, the provincial 
counts palatine lost the importance of their office, though 
their name may be traced to the tw"elfth and thirteenth 
centuries. l The ordinary administration of justice by the 
elnperor.s went into disuse; in cases ,vhere states of the 
empire ,vere concerned, it appertained to the diet, or to a 
special court of princes. The first attempt to reëstablish an 
imperial tribunal ,vas made by Frederic II. in a diet held at 
l\Ientz in 1235. A judge of the court ,vas appointed to sit 
daily, ,vith certain assessors, half nobles, half la,vyers, and 
váth jurisdiction over all causes ,vhere princes of the elnpire 
we
e not concerned,2 Rodolph of Hapsburg. endeavored to 
give efficacy to this judicature; but after his reign it under- 
,vent the fate of all those parts of the Gerlnanic constitution 
,vhich maintained the prerogatives of the emperors. Sigis- 
round endeavored to revive this tribunal; but as he did not 
render it permanent, nor fix the place of its sitting3, it pro- 
duced little other good than as it excited an earnest anxiety 
for a regular system. This system, delayed throughout the 
reign of Frederic III., was reserved for the first diet of 
his son. 3 
The Imperial Chamber, such was the name of the ne,v 
tribunal, consisted, at its original institution, of a chief judge, 
who was to be chosen among the princes or counts, and of 
sixteen assessors, partly of noble or equestrian rank, partly 
professors of la\v. They \vere named by the elnp'eror ,vitI? 
the approbation of the diet. The functions of the In1periaJ 
Challlber ,vere chiefly the t\VO follo,ving. They exercised 
an appellant jurisdiction over causes that had been decided 
by the tribunals established in states of the empire. But 
their jurisdiction in private causes ,vas lllerely appellant 
According to the original la,v of Gerlnany, no man could be 
sued except in the nation or province to ,vhich he belonged. 
The early emperors travelled froin one part of their dOlnin- 
ions to another, in order to render justice consistently ,vith 
this fundamental privilege. 'Vhen the Luxelnburg emperors 
fixed their residence in Bohemia, the juri
diction of the Ïln 
perial court in the first instance ,vould have ceased of itself 


1 PfefIel, p, 180, 
2 Idem, p, 386; Schmidt, t, iv. p, 56, 
3 Pfeffel, t, ii, p. 66. 
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by the operation of this ancient rule. It ,vas not, however, 
strictly complied with; and it is said that the emperors had 
a concurrent jurisdiction \vith the provincial tribunals even 
in private causes. They divested themselves, nevertheless, 
of this right by granting privileges de non evocando,' so that 
no subject of a state ,vhich enjoyed such a privilege could be 
SUlnITIOned into the imperial court. All the electors possess- 
ed this exen1ption by the terms of the Golden Bull; and it 
was specially granted to the burgrayes of Nuren1berg, and 
f.ome other princes. This matter was finally settled at the 
diet of 'V orms; and the Imperial Chamber ,vas positively 
restricted fi'om taking cognizance of any causes in the first 
instance, even where a state of the enlpire was one of the 
parties. It was enacted, to obviate ihe denial of justice that 
appeared likely to result fi'om the regulation in the latter 
case, that every elector and prince should establish a tribunal 
in his o,vn dominions, where suits against himself might be 
entertained. 1 
The second part of the chamber's jurisdiction related to 
disputes behveen two states of the empire. But these two 
could only C0111e before it by ,yay of appeal. During the 
period of anarchy \vhich preceded the establishn1ent of its 
jurisdiction, a custom "'
s introduced, in order to prevent the 
constant recurrence of hostilities, of referring the quarrels of 
states to certain arbitrators, called Austregues, chosen among 
states of the same rank. This conventional reference be- 
CaIne so popular that the princes \vould not consent to aban- 
don it on the institution of the Imperial Chamber; but, on 
the contrary, it ,vas changed into an invariable and universal 
law, that all disputes bct,veen different states must, in the 
first instance, be submitted to the arbitration of Aus- 
tregues. 2 
rrÜe sentences of the chamber would have been very idly 
prono?nced, if m
ans had not been devised to carry Establish- 
theln Into execution. In earlier times the ,vant of ment of 
coerci ve process had been more felt than that of circles, 
actual jurisdiction. For a fe\v years after the establishment 
of the chamber this deficiency was not supplied. But in 
1501 an institution, originally planned under Wenceslaus, 
and attenlpted by Albert II., was carried into effect. The 


1 Schmidt, t. v, p. 8í3; Putter, p, 872, 
VOL. II. 7 
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empire, with the exception of the electorates and the Austrian 
don1Ïnions, was divided into six circles; each of which had its 
council of states, its director whose province it ,vas to convoke 
them, and its military force to compel obedience. In 1512 
four Illore circles ,vere added, comprehending those states 
,vhich had been excluded in the first division. It wa.s the 
bu
iness of the police of the circles to enforce the execution of 
sentences pronounced by the Imperial Chamber against re 
fractory states of the empire. 1 . 
As the judges of the Imperial Chamber were appointed 
Alllic ,vith the consent of the diet, and held their sittings 
Council. in a fi'ee imperial city, its establishment seelned 
rather to encroach on the ancient prerogatives of the emperors. 
l\laximilian expressly reserved these in consenting to the new 
tribunal. Anù, in order to revive them, he soon afterwards 
instituted an Aulic Council at Vienna, C0111posed of judges 
appointed by hirnself, and under the political control of the 
....L\.ustrian government, Though some German patriots re- 
garded this tribunal ,vith jealousy, it continued until the dis- 
solution of the empire. The Aulic Council had, in all cases, 
a concurrent jurisdiction ,vith the Imperial Chamber; an ex- 
clusive one in feudal and some other causes. But it ,vas 
equally confined to cases of appeal; and these, by multiplied 
privileges de non appellando, granted to the electoral and su- 
perior princely houses, 'v ere gradually reduced into moderate 
compass. 2 
The Germanic constitution may be reckoned complete, as 
to all its essential characteristics, in the reign of l\Iaximilian. 
In later times, a.nd especially by the treaty of Westphalia, it 
under,vent several Inodifications. '\Vhatever lnight be its de- 
fects, and many of theln seeln to have been susceptible of re.. 
formation ,vithout destroying the system of government, it 
had one invaluable excellence: it protected the rights of the 
weaker against the stronger po,vers. The la,vof nations was 
first taught in Germany, and grew out of the public law of 
the empire. To narro,v, as far as possible, the rights of 
war and of conquest, ,vas a natural principle of those who be- 
longed to petty states, and had nothing to tempt them in am- 
bition. No revolution of our O\Vl1 eventful age, except the 
fall of the ancient French system of governlnent, has been so 


1 Putter, p. 355, t, Ü, p. 100, 


2 Pu..rer, p, 357; Pfelrel, p. 102, 
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extensive, or so likely to produce important consequences, as 
the spontaneous dissolution of the German empire. 1Vhether 
the ne\v confederacy that has been substituted for that vener- 
able constitution will be equally favorable to peace, justice, 
and liberty, is among the most interesting and difficult prob- 
lems that can occupy a philosophical observer. 1 
At the accession of Conrad I. Germany had by no means 
reached its present extent on the eastern frontier. Limits of 
Henry the Fowler and the Othos made great ac- the empire, 
qui::;itions upon that side. But tribes of Sclavonian origin, 
generally called Venedic, or less properly, Vandal, occupicd 
the northern coast from the Elbe to the Vistula, These \vere 
independent, and formidable both to the kings of Denlnark 
and princes of Gcrlnany, till, in the reign of .f1"rederic Barba- 
ro::;sa, two of the latter, Henry the Lion, duke of Saxony, and 
Albert the Bear, margrave of Brandenburg, subdued l\Ieck- 
lenburg and Pomerania, ,vhich after\vards became duchies of 
the elnpire. Bohernia was undoubtedly subject, in a feudal 
sense, to 
"'rederic I. and his successors; though its connection 
with Gernlany was ahvays slight. The emperors 
olnetilneð 
assun1ed a sovereignty over Denmark, Hungary, and Poland. 
But \vhat they gained upon this quarter was compensated by 
the gradual separation of the Netherlands froin their domin- 
ion, and by the still more cOlnplete loss of the kingdon1 of 
ArIes. The house of Burgundy pos::;e
sed most part of the 
former, and paid as little regard as po
sible to the ilnperial 
supremaey; though the German diets in the reign of Maxi- 
milian 
till continued to treat the Netherlands as equally sub- 
jeet to their la\vful control '\vith the states on the right bank 
of the llhine. But the provinces behveen the Rhone and the 
Alp
 \vere absolutely separated; S,vitzerland had completely 
succeeded in e
tabIi:shing her o\vn independence ; and the 
king
 of !-i'rance no longer sought even the cerelnony of 
an Ï1nperial inve
titure for Dauphiné and Provence. 
Bohcrnia, ,vhich received the Christian faith in the tenth 
centur y , was elevated to the rank of a kingdom B 1 ' 
'-' 0 lemla - 
near the end of the t,velfth, The dukes and kings its c.:onstitu- 
of Bohemia \vere feudally dependent upon the ern- tion. 
peror:.;;, froIn ,vholn they received investiture. They possessed, 
in return, a suffrage alnong the seven electors, and held one 


1 The first edition of this work was published early in 1818. 
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f the great offices in the imperial court. But separated by a 
rampart of mountains, by a difference of origin and language, 
and perhaps by national prejudices from Germany, the Bohe- 
mian
 ,vithdre,v as far as possible from tlle general politics of 
the confederacy. The king:' obtained dispensations from at- 
tending the diets of the enlpire, nor were they able to re- 
in
tate them
elves in the privilege thus abandoned till the 
beginning of the last century.1 The government of this king- 
dom, in a yery slight degree partaking of the feudal character,2 
bore rather a reselnblance to that of Poland; but the nobility 
,vere divided into two classes, the baronial and the eque
trian, 
and the burghers formed a third state in the national diet. For 
the peasantry" they were in a condition of servitude, or predial 
villeinage. The royal authority was restrained by a corona- 
tion oath, by a permanent senate, and by frequent assemblies 
of the diet, where a numerous and arlned nobility appeared 
to secure their liberties by la,v or force. s The sceptre passed, 
in ordinary times, to the nearest heir of the royal blood; but 
the right of election ,vas only suspended, and no king of Bo- 
hemia ventured to boast of it as his inheritance. 4 This Inix- 
ture of elective and hereditary monarchy was comillon, as ,ve 
have seen, to most European kingdoms in their original con- 
stitution, though fe,v continued so long to admit the participa- 
tion of popular suffrages. 
The reigning dynasty having become extinct in 1306, by 
House of th e death of Wenceslaus, son of that Ottocar \v ho, 
Luxemburg, after extending his conquests to the Baltic Sea, 
and almost to the Adriatic, had lost his life in an unsuccessful 
contention 'Nith the emperor Rodolph, the Bohemian
 chose 
John of Luxemburg, 
on of l-Ienry VII. Under the kings of 
this fan1ily in the fourteenth century, and especially Charles 
IV., ,vhose character appeared in a far more advantageous 
light in his native domains than in the empire, Bohen1ia im- 
bibed some portion of refinement and science. 5 A
 university 
1 Pfeffel, t, Ïi. p. 497, of the kings, about the ykr 1300, sent 
2 Bona ipsorum totâ Bohemiâ plera- for an Italian la...yer to compile a code, 
que omnia hæreditaria 8unt seu alodi- But the nobility refused to consent to 
alia, perpauca feudalia, Stransky, Resp. this: aware, probably, of the conse- 
Eohemica, p. 392, Stransky was a 130- quences of letting in the prerogative 
nemian protestant, who fled to Holland doctrines of the civilians. They opposed, 
after the subversion of the civil and re- at the same time, the institution of an 
ligious liberties of his country by the university at Prague; which, however, 
fatal battle of Prague in 1621, took place afterwards under Charles lV, 
3 Dubravius, the Bohemian historian 4 Stransky, Resp, Bohem, Coxe's 
relates (lib. xviii.) that, the kingdom House of Austria, p. 487. 
having no written laws, "\Venceslaus, one fi Schmidt; Coxe 
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erected by Charles at Prague, became one of the most cele- 
brated in Europe. John Huss, rector of the uni- John Huss, 
versity, ,vho had distinguished hinlself by opp05i- A.D. 1416, 
tion to many abuses then prevailing in the church, repaired to 
the council of Constance, under a safe-conduct from the em.. 
peror Sigismund. In violation of this pledge, to the indelible 
infanlyof that prince and of the council, he ,vas condemned 
to be burned; and his di
ciple, Jerome of Prague, under,vent 
afterwarÙ8 the same fate, His countrymen, aroused by this 
atrocity, fle\v to arm
. They found at their head . 
f h d ' l ' Husslte war. 
one 0 t ose extraor Inary men W 10se genIus, 
created by nature and called into action by fortuitous events, 
appears to borro\v no reflected light from that of others. 
John Zisca had not been trained in any school J h Z. 
'v hich could have initiated him in the science of 0 n Isca. 
war; that indeed, except in Italy, ,vas still rude, and no,vhere 
more so than in Bohemia. But, self-taught, he became one 
of the greatest captains who had appeared hitherto in Europe. 
It renders his exploits more marvellous that he ,vas totally 
depriveù of 
ight, Zisca has been called the inventor of the 
modern art of fortification ; the famous mountain near Pr
gue, 
fanatically called Tabor, becan1e, by his skill, an impregna- 
ble entrenchment. For his stratagems he has been compared 
to Hannibal. In battle, being de
titute of cavalry, he dis- 
posed at intervals ramparts of carriages filled \:vith soldiers, to 
defend his troops from the enemy's horse. His o\vn station 
was by the chief standard; \v here, after hearing the cir- 
cum.stances of the situation explained, he gave his orders for 
the disposition of the army. Zisca ,vas never defeated; and 
llÏs genius inspired the lIussites ,vith such enthu
iasti
 aft'e('- 
tion, that son1e of those 'v ho had served under hin1 refu:o:pd to 
obey any other general, and deno]ninated thenlselves Orphans 
in COlnlnemoration of his loss. lIe was indeed a ferocious 
enelny, though S0111e oÎ his cruelties lnight, perhaps, be ex.. 
tenuated by the la\v of retaliation; but to his 
oldiers affable 
and geuerous, dividing among thpffi all the spoil. l 
Even during the lifetime of Zisca the Hussite sect ,vas 
disunited; the citizens of Prague and many of the Calixtins. 
nobility contenting themselves \vith moderate de- A,D, 1424. 
Dlands, \vhile the Taborites, his peculiar followers, ,vere actu- 


1 Lenfant, Rist. de la Guerre des Hussites i 
chmidt; Coxe 
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ated by a most fanatical frenzy. 1"he former took the name 
of Calixtins, from their retention of the sacramental cup, of 
which the priests had latterly thought fit to debar laymen 
an abuse so totally \vithout pretence or apology, that nothing 
less than the determined obstinacy of the Romish church 
could have Inaintained it to this tÏ1ne. The Taborites, though 
no longer led by Zi
ca, gained 
Oll1e relnarkable victories, but 
,v ere at last \vhoI1y defeated; ,vhile the Catholic and Calixtin 
parties caIne to an accommodation, by which Sigismund \vas 
ackno\'Tledged as king of Bohenlia, \vhich he had claÏ1ned by 
the title of heir to his brother Wenceslaus, and a fe\v indul- 
gence
, especially the use of the sacramental cup, 
conceded to the 1110derate Hus5ites. But this COln- 
pact, though concluded hy the council of Rasle, being ill 
observed, through the perfidious bigotry of the see of Rome, 
the reforlner
 armed again to defend their religious liberties, 
and ultimately elected a noblell1an of their own party, by 
nalne George Podiebrad, to the throne of BohenlÌa, 
\vhich he 111aintained during his life \vith great 
vigor and prudence. 1 Upon his death they chose Ulaùislaus, 
son of Casimir king of Poland, who after\yards 
A,D, 1471. 
obtained also the kingdom of Hungary. Both 
these cro\vns were conferred on his 
on Louis, 
after \vhose death, in the unfortunate battle of lVlohacz, Fer- 
dinand of Austria became sovereign of the 1\vo kingdoms. 
The Hungarians, that terrible people ,vho laid waste the 
Italian and German provinces of the enlpire in 
the tenth century, becalne proselytes soon after- 
wards to the religion of Europe, and their sovereign, St. 
Stephen, ,vas adlnitted by the pope into the list of Christian 
kings, Though the Hungarians \vere of a race perfectly 
distinct from either the Gothic or the Sclavonian tribes, their 
systeln of government ,vas in a great measure analogous. 
None indeed could be more natural to rude nations \\7 ho had 
but recently accustou1ed themselves to settled possessions,- 
than a territorial aristocracy, jealous of unlimited or even 
hereditary po,ver in their chieftain, and subjugating the infe- 
rior people to that servitude which, in such a state of society, 
is the unavoidable consequence of poverty. 
The marriage of an Hungarian princess 'with Charles II. 


A.D. 1433. 


A,D, 1458, 


A,D, 1527, 


Hungary. 


1 Lenfant; Schmidt; Coxe. 
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king of N apIes, eventually connected her country far more 
than it had been with the aft1.irs of Italy. I have mentioned 
in a different place the circumstances \vhich led to the inva- 
sion of Naples by Louis king of Hungary, and the wars of 
that po\verful monarch \vith Venice. By marrying the eldest 
daughter of Louis, Sigisn1und, after\vards emperor, Sigismund, 
acquired the cro\vn of I-Iungary, 'which upon her A,D. 1392. 
death \vithout issue he retained in hið o\vn right, and was even 
able to tl'an
n1it to the child of a 
econd marriage, and to her 
hu
band Albert duke of Austria. 
"rom this COllilnencement 
is deduced the connection between Hungary and 1 
A . I 1 Alb d . 1 fi A,D, 431, 
ustrJa. n hvo years, 10wever, ert Ying e t 
his \viù.o,v pregnant; but the states of Hungary, Uladislaus. 
. f A ,. d f h .. A.D. 1440, 
Jealous 0 llstrlan Influence, an 0 t e IntrJgues 
of a minority, \yithout \vaiting for her delivery, besto\ved the 
cro\vn upon Uladislaus king of Poland. The birth of AlLert's 
posthulnous son, Ladislaus, produced an opposition in behalf 
of the infant's right; but the Austrian party turned out the 
,veaker, and Uladislaus, after a civil war of some duration, 
became undisputed king. l\lean\vhile a more formidable 
enemy dre\v near. The Turkish arms had subdued all 
Scrvia, and excited a ju
t alarn1 throughout Christendoln. 
Uladislaus led a considerable force, to \vhich the presence of 
the cardinal Julian gave the appearance of a crusade, into 
Bulgaria, and, after several succe
ses, concluded an Battle of 
honorable treaty \vith Amurath II. But this he 'Varna. 
1 . 1 d 1 . 1 t 1 ' , A,D. 1444, 
was un 1appl y persua cc to Vl0 ate, a t Ie InstIga- 
tion of the cardinal, \"ho abhorred the impiety of keeping 
faith \vith infidel
.l Heaven judged of this other\vise, if the 
judgment of Heayen \vas pronounced upon the field of vVarna. 
In that fatal battle Uladislaus \vas killed, and the I-Iungarians 
utterly routed. The cro,vn ,vas no\v permitted to rest on the 
head of young Ladislau
; but the regency \vas allotted by 
the states of Hungary to a native \varrior, John H 'd 
I-Iunniades. 2 This hero stood in the breach for unDla es, 


1 Æneas Sylvius lays this perfidy on 
Pope Eugenius IV. Scripsit carùina1i, 
nullnm val{'re fredus, quod se inconsillto 
cum ho
tibus religionis percussum esset, 
p, 39ï, The words in italics are slippeù 
ill, to give a s1igl1t pretext for breaking 
the treaty, 
2 Hunniades was a Wal1achian, of a 
small family. The poles charged him 
with cowardice at Warna. (Æneas 8yl- 


vius, p, 398,) And the Greeks impute 
tbe same to him. or at least desertion of 
his troop
, at Cossova, where he was de. 
feated in 1448, (Spondanus, ad ann. 
1448,) Proba.bly be was one of those 
prudently brave men who, when victory 
is out of their power, reserve th{>mselves 
to fight another day; which is the char- 
acter of all partisans accu
tonH'd to 
desultory warfare, This is the apology 
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twelve years against the Turkish power, frequentI} defeated 
but unconquered in defeat. If the reno\vn of Hunniades nlay 
seem exaggerated by the partiality of writers \vho lived under 
the reign of his son, it is confirmed by nlore unequivocal evi- 
dence, by the dread and hatred of the Turks, ,vhose children 
were taught obedience by threatening them with his nalne, 
and by the deference of a jealous aristocracy to a lllan of no 
distinguished birth. He surrendered to young Ladislaus a 
trust that he had exercised \vith perfect fidelity; but his merit 
,vas too great to be forgiven, and the court never treated him 
with cordiality. The last and the most splendid service of 
Relief of Hunniades ,vas the relief of Belgrade. That strong 
Belgrade. ci ty ,vas be
ieged by l\Iahomet II. three years after 
A.D. 1456. the fall of Constantinople; its capture ,vould have 
laid open all IIungary. A tumultuary arnlY, chiefly collected 
by the preaching of a friar, ,vas intru::;ted to Hl1nniades: he 
penetrated into the city, and, having repulsed the Turks in a 
fortunate sally \vherein l\Iaholl1et ,vas wounded, had the honor 
of compelling him to raise the siege in confu
ion. 'The relief 
of Belgrade ,vas more important in its effect than in its imme- 
diate circum3tances. It revived the spirits of Europe, ,vhich 
had been appalled by the unceasing victories of the infidels. 
Mahomet himself seelned to ackno"rledge the importance of 
the blo,v, and seldom after,vards attacked the I-Iungarians. 
Hunniac1e:3 died soon after this achievement, and ,vas follo,ved 
by the king Ladislaus. 1 The states of Hungary, although 
the emperor Frederic III. had secured to himself, as he 
thought, the reversion, ,vere justly averse to his character, 
Matthias and to Austrian connections. They conferred their 
Corvinus. cro,vn on l\Iatthias Corvinus, son of their great 
A.D, 1458, Hnnniades. This prince reigned above thirty 
years with considerable reputation, to ,vhich his patronage 


made for him by Æneas Sylvius: for- 
tasse r
i militaris perito nulla in pugnâ 
salus vIsa, et salvare aliquos quàm omnes 
perire maluit, Poloni acceptam eo prælio 
cladem I1unniadis vecordiæ atque ignaviæ 
tradiderunt; ipse sua con cilia spreta con- 
questus est, I observe that all the writers 
Upon Hungarian affairs have a party bias 
one way or other, The best and most 
authentic account of HunniadeR seems to 
be, still allowing for this partiality, in 
the chronicle of John Thwrocz, who 
lived under :\'Iatthias, Bonfinius, an 
Italian compiler of the same age, has 


amplified this original authority in hill 
three decads of Hungarian history, 
1 Ladislaus died at Prague, at the age 
of twenty-two, with great suspicion of 
poi
on. which fell chiefly on George 
Podiebrad and the Bohemians, Æneas 
SJlvius was with him at the time, and in 
a letter written immediately after plainly 
hints this; and his manner carries with 
it more persuasion than if hf> had spoken 
out, Epist, 32,1, 1\'11', Coxe, however, in- 
forms us that the Bohemian historians 
have fully disproved the charge. 
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of learned men, who repaid his munificence with very pro- 
fuse eulogies, did not a little contribute. 1 Hungary, at least 
in his time, was undoubtedly forlnidable to her neighbors, 
and held a respectable rank as an independent power in the 
republic of Europe, 
The kingdo111 of Burgundy or ArIes comprehended the 
whole mountainous region ,vhich we now call S,vitzerland. 
It was accordingly reunited to the Germanic empire by the 
bequest of Rodolph along ,vith the rest of his dominions. A 
nUlnerous anù ancient nobility, vassals one to another, or to 
the elnpire, divided the possession ,vith ecclesias- 8 " t 
 d 
. WI zerlan 
tIcal lords hardly les:ì po\verful than thelnselves. - its early 
Of the foriner we find the counts of Zahrinaen history. 
o , A,D, 1032, 
Kyburg, IIapsburg, and Tokenburg, lnost conspic- 
uous; of the latter, the bishop of Coire, the abbot of St. 
Gall, and abbess of Seckingen. Every variety of feudal 
rights was early found and long preserved in Helvetia; nor 
is there any country whose history better illustrates that am- 
biguous relation, half property and half dominion, in which 
the territorial aristocracy, under the feudal system, stood ,vith 
respect to their dependents. In the hvelfth century the S,viss 
towns rise into SOlne degree of importance. Zurich was 
eminent for cOlnmercial activity, and seems to have had 
no lord but the emperor. Easle, though subject to its 
bishop, possessed the usual privileges of lnunicipal govern- 
ment. Berne and Friburg, founded only in that century, 
made a rapid progress; and the latter ,vas raised, along with 
Zurich, by Frederic II, in 1 ì18, to the rank of a fi'ee iln- 
perial city. Several changes in the principal Helvetian 
families took place in the thirteenth century, before the end 
of ,vhich the house of Hapsburg, under the politic and en- 
terprising Rodolph and his son Albert, became possessed, 
through various titles, of a great ascendency in Switzer- 
land. 2 
Of these titles none was more tempting to an ambitious 


1 Spondanus frequently blames the 
Italians, who received pensions from 
Matthias, or wrote at his court, for ex- 
aggera.ting his virtues, or dissemhli:Jg 
his misfortune
, And this was probably 
the case, However, Sponùallus has 
rather contmcted a prejudice against the 
Corvini. A trcatise of Galeotns 
Iartius, 


an Italian littérat
u7, De dictis et factis 
Mathiæ, though it often notices an orùi- 
nary saying as jocosè or :fllcetè dictum, 
gives a.fa.vorable impression of )latthias's 
ability, and alf'o of his integrity. 

 Planta's History of the IIelvetic 
Confedern.cy, vol. i. chaps. 2-5. 
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Albert of chief than that of advocate to a convent. 'rhat 
Austria, specious l1alTIe conveyed \vith it a kind of indefi- 
nite guardian
hip, and right of interference, which fre- 
quently ended in reversing the conditions of the ecclesiasti- 
cal sovereign and its vassal. But during times of feudal 
anarchy there \vas perhaps no other means to secure the rich 
abbeys from absolute spoliation; and the free cities in their 
early stage sOlnetin1Cs adopted the san1e policy. Among 
other advocacies, Albert obtained that of some 
The Swiss. 
convents ,vhich had estates in the valleys of 
Sch\veitz and Under\vald. These sequestered regions in 
the heart of the Alps had been for ages the habitation of 
a pastoral race, so happily forgotten, or so inaccessible in 
their fastnesses, as to have aequired a virtual independence, 
regulating their o\vn affairs in their general assembly ,vith 
a perfect equality, though they acknowledged the sovereignty 
, of the empire.! The people of Sclnveitz had made Rodolph 
their advocate. They distrusted Albert, \vhose succession to 
his father's inheritance 
pread alarm through Helvetia. It 
soon appeared that their suspicions \vere well founded. Be- 
sides the local rights which his ecclesia
tical advocacies gave 
him over part of the forest cantons, he pretended, after his 
election to the empire, to send imperial bailiffs into their val- 
leys, as administrators of criminal justice. Their oppression 
of a people unused to control, whom it was plainly the design 
of Albert to reduce into servitude, excited those generous en10- 
tions of resentment which a brave and simple ra,ce have sel- 
Their insur- dom the discretion to repress. Three men, Stauf- 
rection, facher of Sch\veitz, Furst of Uri, l\ielchthal of 
Underwald, each 'with ten chosen associates, met by night in 
a sequestered field, and s\vore to assert the common cause of 
their liberties, \vithout bloodshed or injury to the rights of 
others. rrheir success \vas ans\verable to the justice of their 
undertaking; the three cantons unanimously took up arlllS, 
and expelled their oppressors without a contest. Albert's 
assassination by his nephe\v, ,vhich follo\ved soon 
A,D.1308. after,vards, fortunately gave them leisure to con- 
solidatG their union. 2 'He ,vas succ
eded in the empire by 
Henry VII., jealous of the Austrian family, and not at all 


1 Planta's History of the Helvetic Confederacy, vol. i. c. 4, 
2 Planta, c, 6. 
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displeased at proceedings 'v hich had been accolnpani ed with 
so little violence or disrespect for the empire. But Leopold 
duke of Austria, resolved to humùle the peasants ,vho had 
rebelled again
t his father, led a considerable force into their 
country. The Swiss, commending thelllselves to Heaven, 
and deterlnillcd rather to perish than undergo th3.t yoke a 
second time, though ignorant of regular discipline, BattJe of 
and unproyided ,vith defensive armor, utterly dis- i\lorgart.en. 
cOlnfitted the assailants at l\Iorgarten. 1 A.D, 1315. 
'l"'his great victory, the l\farathon of S,vitzerland, confirmed 
the independence of the three original cantons. After some 
years, Lucerne, contiguous in situation and alike Formation of 
ill intere
t:;;, \vas incorporated into their confed- Swiss Con- 
eracy. It ,vas fitI' nlore 111aterially enlarged about federaey. 
the n1iddle of the fourteenth century, by the accession of 
Zurich, Glaris, Zug, and Berne, all which took place ,vithin 
two years. The first and last of these cities had already 
been engaged in frequent ,val'S ,,,ith the Helvetian nobility, 
and their internal polity ,vas altogether republican. 2 They 
acquired, not independence, ,vhich they already enjoyed, but 
additional security, by this union with the Swiss, properly so 
called, who in deference to their power and reputation ceded 
to them the first rank in the league. The eight already 
enumerated are called the ancient cantons, and continued, till 
the late reformation of the Helvetic sy
tem, to possess several 
distinctive privileges and even rights of sovereignty over sub- 
ject territories, in ,vhich the five cantons of Friburg, Solpure, 
BasIe, Schaffhausen, and Appenzell did not participate. From 
this time the united cantons, Lut especially those of Berne 
and Znrich, began to extend their territories at the expense 
,of the rural nobility. r.rhe same contest bet,veen these 
parties, \vith the same termination, ,vhich \ve kno\v generally 
to have taken place in Lomhardy during the eleventh and 
tw'elfth centuries, may be traced ,vith more minuteness in 
the annals of S\vitzerland. 8 Like the Lombards, too, the 
Helvetic cities acted with policy and moderation to\vards the 
nobles \vhom they overcame, admitting them to the tì
anchises 
of their cOlllmunity as co-burghers (a privilege \vhich vir- 
tually implied a defensive alliance against any assailant), and 
uniformly respecting the legal rights of property. 1\Iany 


1 Planta, e, 7. 


2 Id. ce. 8, 9, 


3 Id. e, 10, 
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feudal superiorities they obtained from the o,vners in a more 
peaceable manner, through purchase or mortgage. Thus the 
house of Austria, to \vhich the extensive domains of the 
counts of l{yburg had devolved, abandoning, after repeated 
defeats, its hopes of su1;>duing the forest cantons, alienated a 
great part of its possessions to Zurich and Berne.! And the 
last remnant of their ancient Helvetic territories in Argovia 
,vas \vrested in 1417 froln Frederic count of Tyrol, ,vho, im- 
prudently supporting pope John XXIII. against the council 
of Constance, had been put to the ban of the empire. These 
conq uests Berne could not be induced to restore, and thus 
con1pleted the independence of the confederate republics. 2 
The other free cities, though not yet incorporated, and the 
fe\v relnaining nobles, \vhether lay or spiritual, of \vhom the 
abbot of St. Gall was the principal, entered into separate 
leagues "rith different cantons. S,vitzerland became, there- 
fore, in the first part of the fifteenth century, a free country, 
ackno,vledged as such by neighboring states, and subject to 
no external control, though still comprehended within the 
n0111inal sovereignty of the empire. 
The affairs of S\vitzerland occupy a very sman space in 
the great chart of European history. But in some respects 
they are more intere::;ting than the revolutions of mighty 
kingdoms. N o\vhere besilles do ,ve find so many titles to our 
synlpathy, or the union of so mnch virtue with so complete 
success. In the Italian republics a 1l10re splendid templp- 
may seem to have been erected to liberty; but, as we ap- 
proach, the serpents of faction hiss around 1Ier altar, and the 
form of tyranny flits alllong the Jistant shado\vs behind the 
shrine. Sw"itzerland, not absolutely blanleless, (for ,vhat re- 
public has been so?) but comparatively exempt from turbu- 
lence, usurpation, and injustice, has \vell de
erved to employ 
the native pen of an historian accounted the 1110St eloquent of 
the last age. s Other nations di:
played an insuperable resoln- 


1 Planta, c. II. 
2 Id, vol. ii. c, 1, 
3 I am unacquainted with Muller's 
history in the original language; hut, 
presuming the first volume of Mr, Phtn- 
tn's IIi:o:tor.r of the I1elvetic Confedf'r:H'Y 
to be a free translation or abrid
ment of 
it, I can well cO:1ceive that it dé
erves the 
encomiums of Madame de Staël and other 
foreign critic:o:, 'H is very r3.re to meet 
with such picturesque and lively deline- 


ntion in a modern historian of dista.nt 
times. But I must observe that, if the 
authentic chronicles of Switzerl:1nd have 
enabled 'Muller to embellish his nan';j- 
tion with so much circumstantial de. 
taB, he h
s been remarkably fortunat.f' 
in his authorities, No man could write 
the annals of E.,.rla.1II1 or France in the 
fourteenth centU:;y .,vith such particu- 
larity, if he was scrupulous not to fill up 
the meagre sketch of chroniclers from 
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tion in the defence of walled to\vns ; but the steadiness of the 
S\viss in the field of battle \vas \vithout a parallel, unless ,ve 
recall the memory of Lacedælnon. It ,vas even established 
as a la\v, that ,vhoever returned froln battle after a defeat 
should fodeit hi::; life by the hands of the executioner. Six- 
teen hundred nlen, ,vho had been sent to oppose a predatory 
invasion of the French in 1444, though they might have re- 
treated ,vi thout loss, determined rather to perish on the spot, 
aud fell Hlnidst a far greater heap of the hostile slain. 1 At 
the faluous battle of SelTIpach in 1385, the last which Aus- 
tria presu
lled to try against the forest cantons, the enell1Y's 
knight3, dis1110unted from their horses, presented an impreg- 
nable barrier of lances, ,vhich disconcerted the S\viss; till 
Winkelried, a gentleman of Ul1der\vald, commending his ,vife 
and chilùren to his countrynlen, thre\v himself upon the op- 
posite ranks, and collecting as many lances as he could grasp, 
forced a pa
sage for his follo\vers by burying them in his 
bosom,2 
The burghers and peasants of S,vitzerland, ill provided 
with cavalry, and better able to dispense ,vith it Excellence 
than the natives of champaign countries, may be of the Swiss 
deemed the principal restorers of the Greek and troops, 
Roman tactic
, \\'hich place the :3trength of armies in a steady 
ma
s of infantry. Besides their splendid victories over the 
dukes of Austria and their o'vn neighboring nobility, they 
had repulsed, in the year 1375, one of those predatory bodies 
of troops, the scourge of Europe in that age, and to 'v hose 
licentiousness kingdoms and free states yielded alike a passive 
submission. They gave the dauphin, after,vards Louis XI., 
who entered their country in 1444 ,vith a similar body of 
ruffians, called Armagnacs, the disbanded mercenaries of the 
English ,val', sufficient reason to desist froln his invasion and 
to respect their valor. That able prince formed indeed so 
high a notion of the S\viss, that he sedulou
ly culti,"ated their 
alliance during the rest of his life. He was made abundantly 
sensible of the wi8dom of this policy \vhen he 
a'v his greatest 
enemy, the duke of Burgundy, routed at Granson and l\Iorat, 
and his affairs irrecoverably ruined, by these hardy repub.. 


the stores of bis invention, The striking another advantage as a painter of his- 
scenery of Switzerland, and Muller's ex- tory, 
act acquaintance with it, have given him 1 Plant-a, vol. ii. c. 2, 
2 Id. vol. i. c. 10. 
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licans. The ensuing age is the most conspicuous, though not 
the Tnost essentially glorious, in the history of S\vitzerlanc1. 
Courted for the excellence of their troops by the rival 
sovereigns of Europe, and themselves too sen
ible both to 
ambitious schemes of dominion and to the thirst of money, 
the united cantons came to playa very prominent part in the 
wars of Lombardy, ,vith great military reno\vn, but not 
,vithout SOlne in1peachment of that sterling probity which had 
distinguished their earlier efforts for independence. These 
events, ho,vever, do not fall ,,,ithin my limits; but the last 
year of the fifteenth century is a leading epoch, 

t


i
.t


 ,vith ,vhich I shall close this sketch. rI'hough the 
dependence house of Austria had ceased to menace the liberties 
in 1500. 
of Helvetia, and had even been for n1any years its 
ally, the emperor l\Iaximilian, a\vare of the irnportant service 
he might derive from the cantons in his projects upon Italy, 
as ,vell as of the disadvantage he sustained by their partiality 
to French interest, endeavored t.o revive the unextinguished 
su preJnacy of the empire. That supremacy had just been 
restored in Germany by the establishment" of the Imperial 
Chamber, and of a regular pecuniary contribution for its 
support, as ,veIl as for other purposes, in the diet of 'V onns. 
The Helvetic cantons 'v ere sumlnoned to yield obedience to 
these imperial Iè:Hvs; an innovation, for such the revival of 
ob
olete prerogatives must be considered, exceedingly hostile 
to their republican independence, and involving consequences 
not less material in their eyes, the abando111nellt of a line 
of' policy, ,vhich tended to enrich, if not to aggrandize them. 
fTheir refusal to comply brought on a ,val', ,,'herein the 
Tyrolese subjects of l\Iaximilian, and the Suabian league, a 
confederacy of cities in that province lately fOrIned under the 
emperor's auspices, were principally engaged again
t the 
S,viss. But the success of the latter was decisive; and after 
a terrible deva
tation of the frontiers of Gerlnany, peace ,vas 
concluded upon terms very honorable for S,vitzerlalld. The 
cantons were declared free from the jurisdiction of the Impe- 
rial Chamber, and from all contributions imposed by the diet. 
Their right to enter into foreign alliance, even hostile to the 
empire, if it ,vas not expressly recognized, continued unim- 
paired in practice 
 nor am I a,vare that they ,vere at any 
time after\vards supposed to incur the crime of rebellion by 
such proceedings. Though, perhaps, in the strictest letter 
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of public law, the S\viss cantons .were not absolutely released 
from their subjection to the empire until the treaty of West.. 
phalia, their real sovereignty must be dated by an historian 
from the year when every prerogative ,vhich a government 
can exercise was finally abandoned.! 


1 I'lant.a. vol. ii, ð. 4. 
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HISTORY OF THE GREEKS AND SARACENS. 


Rise of Mohammedism - Causes of its Success - Progress of Saracen Arms - Greek 
Empire -- Decline of the Khalifs - The Greeks recover Part of their Losses - The 
Turks - The Crusades - Capture of Constantinople by the Latins - Its Recovery 
by the Greeks - The Moguls - The Ottomans - Danger at Constantinople- 
Timur - Capture of Constantinople by Mahomet II. - Alarm of Europe, 


'THE difficulty whieh occurs to us in endeavoring to fix a 
natural commencement of modern history even in the Western 
countries of Europe is much enhanced when \ve direct our 
attention to the Eastern empire. In tracing the long series 
of the Byzantine annals we never lose sight of antiquity; 
the Greek language, the Roman name, the 6tles, the laws, 
all the bhado\vy circumstance of ancient greatness, attend us 
throughout the progress from the first to the last of the Con- 
stan tines; and it is only when we observe the external 
condition and relations of their empire, that we perceive 
ourselves to be embarked in a new sea, and are compelled to 
deduce, from points of bearing to the history of other nations, 
a line of separation which the domestic revolutions of Con- 
stantinople would not satisfactorily afford. The appearance 
of Mohammed, and the conquests of his disciples, present an 
epoch in the history of Asia still more important and more 
definite than the subversion of the Roman empire in Europe; 
and hence the boundary-line beh,veen the ancient and n10dern 
divisions of Byzantine history will intersect the reign of He- 
raclins. That prince may be said to have stood on the verge 
of both helnispheres of time, whose youth ,vas crowned with 
the last victories over the successors of Artaxerxes, and 
\vhose age was clouded by the first calamities of Moham- 
medan invasion. 
Of all the revolutions which have had a pern1anent influ- 
A ence U p on the civil histor y of mankind, none could 
ppearance . . 
of 
Ioham- so little be antIcIpated by human prudence as that 
wed, effected by the religion of Arabia. As the seeds 
of invisible disease grow up sometimes in silence to maturity, 
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till they manifest therrlselves hopeless and irresistible, the 
gradual propagation of a ne,v faith in a barbarous country 
beyond the limits of the empire ,vas hardly kuo,vn perhaps, 
and certainly disregarded, in the court of Constantinople. 
Arabia, in the age of l\Iohammed, ,vas divided into many 
small 
tates, n10st of 1vhich, ho,vever, seem to have looked 
up to l\Iecca as the capital of their nation and the chief seat 
of their religious ,vorship. The capture of that city accord- 
ingly, and subjugation of its po,verful and numerous aris- 
tocracy, readily dre\v after it the sublnission of the minor 
tribes, ,vho transferred to the conqueror the reverence they 
,vere used to sho"r to those he had subdued. If ,ve consider 
1\Iohanlmed only as a military usurper, there is nothing more 
explicable or more analogous, especially to the course of 
oriental history, than his success. But as the author of a 
religious imposture, upon ,vhich, though avo,vedly unattested 
by miraculous po,vers, and though originally discountenanced 
by the civil magistrate, he had the boldness to found a scheme 
, of universal dominion, ,vhich his follo,vers ,vere half enabled 
to realize, it is a curious speculation by ,vhat means he could 
inspire so sincere, so ardent, so energetic, and so permanent 
a belief. 
A full explanation of the causes ,vhich contributed to the 
progress of l\Iohammedislll is not perhaps, at Causes of 
present, attainable by those most conversant ,vith his success. 
this department of literature. 1 But ,ve may point out several 
of leading importance: in the first place, those just and elevated 
notions of the divine nature and of moral duties, the gold-ore 
that pervades the dross of the l{oran, ,vhich were calculated 
to strike a serious and reflecting people, already perhaps dis- 
inclined, by interlnixture \vith their J ew'ish and Christian 
fello,v-citizens, to the superstitions of their ancient idolatry; 2 
next, the artful incorporation of tenets, usages, and traditions 


1 We are very destitute of satisfactory 
materials for the history of Mohammed 
himself, Abulfecia, the most judicious 
of his biographers, lived in the fourteenth 
century, when it must have been mor- 
ally impossible to discriminate the truth 
amidst the torrent of fabulous tradition, 
Al Jannabi, whom Gagnier translated, is 
a mere legend writer; it would. be as 
rational to rely on the Acta Sanctorum 
as his romance, It is therefore difficult 
to ascertttÏn the real character of the 
YOLo ll. S 


prophet, except as it is deducible from 
the Koran, 
2 The very curious romance of Autar 
written, perhaps, before the appearance 
of Mohammed, seems to renùer it proba 
ble that, however idolatry, as we are 
told by Sale, might prevail in somp. parts 
of Arabia, yet the genuine religion of 
the descenda,nts of Ishmael was a belief 
in the unity of God as strict as is laid 
down in the Koran itself. and ae(',ompa- 
Died by the same antipathy, partly re-o 
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from the various religions that exi
ted in Arabia; 1 and 
thirdly, the extensive application of the precepts in the 
J{oran, a book confessedly \vritten ,vith much elegance and 
purity, to all legal transactions and all the business of life. 
It 111ay be expected that I should add to these 'v hat is com... 
monly considered as a distingui
hing mark of l\Iohammedism, 
its indulgence to voluptuousness. But this appears to be 
greatly exaggerated. Although the character of its founder 
may have been tainted by sensuality as ,veIl as ferociousness, 
I do not think that he relied upon inducements of the former 
kind for the diffusion of his system. "\Ve are not to judge 
of this by rules of Christian purity, or of European practice. 
If polygamy ,vas a prevailing usage in Arabia, as is not 
questioned, its permission gave no additional license to the 
proselytes of l\'1ohammed, ,vho ,vill be found rather to have 
narro\vecl the unbounded liberty of oriental manners in this 
respect; \vhile his decided condemnation of adultery, and of 
incestuous connections, so frequent among barbarous nations, 
does not argue a very lax and accolIlmodating morality. A 
devout l\Iussulman exhibits much more of the Stoical than 
the Epicurean character. Nor can anyone read the !{oran 
,vithout being sensible that it breathes an austere and scrupu... 
lous spirit. And, in fact, the founder of a ne,v religion or 
sect is little likely to obtain perlnanent success by indulging 
the vices and luxuries of mankind. I should rather be dis- 
posed to reckon the severity of l\Iohammed's discipline among 
the causes of its influence. Precepts of ritual observance, being 
ahvays definite and unequivocal, are less likely to be neglected, 
after their obligation has been ackno\vledged, than those of 


li
ious, pa,rtly national, towards the 
Fire-worshippers which Mohammed in- 
culcated, 'fhis corroborates what I had 
said in the text before the publication of 
that work, 
1 I 3,m very much disposed to be1ieve, 
notwithgtanding what seems to be the 
general opinion, that Mohammed had 
never read any part of the New Tes ta- 
ment, His knowledge of Christianity 
appears to be wholly derived from the 
apocryphal gospels and similar works. 
He admitted the miraculous conception 
and prophetic character of Jesus, but not 
his divinity or preëxistence, Hence it 
is rather surprising to read, in a popular 
book of sermons by a living prelate, that 
all the heresies of the Christian church 
(I quote the substance from memory) 


are to be found in the Koran, but espe- 
cially that of Arianism, No oue who 
knows what Arianism is, and what l\10- 
hammedism is, could possibly fall into so 
strange an error, The misfortune has 
been, that the learned writer, while ac- 
cumulating a mass of reading lIpcn this 
part of his subject, neglected what should 
have been the nucleus of the whole, a pe- 
rusal of the single book which contains 
the doctrine of the Arabian impostor. 
In this strange chimera about the Arian- 
ism of Mohammed, he has been led away 
by a miRplaeeù trust in Whitaker; a 
writer almost invariably in the wrong, 
and whose bad reasoning upon all the 
points of historical criticism which he 
attempted to discuss is quite notorious. 
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moral virtue. Thus the long fasting, the pilgrimages, the 
regular prayers and ablutions, the constant alms-giving, the 
abstinence from stinlulating liquors, enjoined by the l{oran, 
created a visible standard of praétice alnong its follo,vers, 
and preserved a continual recollection of their la,v. 
But the prevalence of Islâm in the lifetilne of its prophet, 
and during the first ages of its existence, ,vas chiefly o,ving 
to the spirit of martial energy that he infused into it. The 
religion of Mohammed is as essentially a military system as 
the institution of chivalry in the ,vest of Europe. The peo- 
ple of Arabia, a race of strong passions and sanguinary 
temper, inured to habits of pillage and murder, found in the 
law of their native prophet, not a license, but a command, to 
desolate the ,vor1d, and the promise of all that their glo\ving 
inlaginations could anticipate of Paradise annexed to all in 
,vhich they most delighted upon earth. It is difficult for us 
in the calmness of our closets to conceive that feverish inten- 
sity of excitement to ,vhich man may be \vrougbt, ,vhen the 
animal and intellectual energies of his nature converge to a 
point, and the buoyancy of strength and courage reciprocates 
the influence of moral sentin1ent or religious hope. The 
effect of this union I have forn1e1'1y remarked in the Cru- 
sades; a phenomenon perfectly analogous to the early history 
of the Saracens. In each, one hardly kno,vs 'v hether most 
to admire the prodigious exertions of heroism, or to revolt 
from the ferocious bigotry that attended them. But the 
Cru
ades \vere a temporary effort, not thoroughly congenial 
to the spirit of Christendom, ,vhich, even in the darkest and 
most superstitious ages, was not susceptible of the solitary 
and overruling fanatici5111 of the l\Io
lem. They needed no 
excitement from pontiff
 and preac.hers to achieve the work 
to ,vhich they \vere called; the precept was in their la,v, the 
principle ,vas in their hearts, the assurance of success ,vas in 
their swords. "0 prophet," exclaÍlned Ali, 'v hen l\Ioham- 
med, in the first years of his mission, 'sought among the 
scanty and hesitating assembly of his friends a vizir and 
lieutenant in command, "I am the man; ,vhoever rises 
against thee, I 'v ill dash out his teeth, tear out his eyes, 
,break his legs, rip up his belly. 0 prophet, I ,viII be thy 
vizir over them." 1 These ,vords of l\Iohammed's early and 


1 Gibbon, vol. ix, p, 284, 
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illustrious disciple are, as it "rere, a text, upon which the 
comlnentary expands into the ,vhole Saracenic history. 
They contain the vital essence of his religion, implicit faith 
and ferocious energy. Death, slavery, tribute to unbelievers, 
were the glad tidings of the Arabian prophet. To the 
idolaters, indeed, or those ,vho ackno,vledged no special reve- 
lation, one alternative only ,vas proposed, conversion or the 
s,vord. The people of the Book, as they are termed in the 
I{ol'an, or four sects of Christians, Jews, l\Iagians, and Sa- 
bians, were permitted to redeem their adherence to their 
ancient law by the payment of tribute, and other marks of 
humiliation and servitude. But the limits ,vhich J.Vloham- 
medan intolerance had prescribed to itself 'v ere seldom 
transgressed; the ,vord pledged to unbelievers ,vas seldom 
forfeited; and ,vith all their insolence and oppression, the 
l\Ioslem conquerors were mild and liberal in comparison 
with those ,vho obeyed the pontiffs of ROlne or Constanti- 
nople. 
At the death of l\Iohammed in 632 his temporal and 
religious sovereignty embraced, and was limited 
by, the Arabian peninsula. The Ronlan and 
Persian empires, engaged in tedious and indeci- 
sive hostility upon the rivers of l\Iesopotalnia 
and the Armenian mountains, ,vere vie,ved by the ambitious 
fanatics of his creed as their quarry. In the very first year 
of l\lohammed's immediate successor, Abubeker, each of 
these mighty empires was invaded. The latter opposed but 
a short resistance. The crumbling fabric of eastern despot- 
ism is never secure against rapid and total subversion; a 
few victories, a fe,v sieges, carried the Arabian arms froin 
the Tigris to the Oxus, and overthre,v, ,vith the Sassanian 
dynasty, the ancient and famous religion they had professed. 
Seven years of active and unceasing ,varfare sufficed to sub- 
A,D, jugate the rich province of Syria, though defended 
63'
-639, by numerous armies and fortified cities; and the 
khalif Omar had scarcely returned thanks for the accom- 
plishment of this conquest, when Amrou, his lieutenant, 
announced to him the entire reduction of Egypt. After 
some interval the Saracens won their way along the coast 
A,D, of .AJrÏc a as far as the Pillars of Hercules, and 
647-698, a third province was irretrievably torn from the 
Greek empire. These western conquests introduced them 


First 
conq uests 
of the 
Saracens. 
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to fresh enemies, and ushered in more splendid successes; 
encouraged by the disunion of the Visigoths, and perhaps 
invited by treachery, l\Iusa, the general of a master who sat 
beyond the opposite extrelnity of the l\Iediterra- ,A,D, 710. 
nean Sea, passed over into Spain, and within 
about hvo year.s the name of 1\Iohammed was invoked under 
the Pyrenees.! 
These conquests, ,vhich astonish the careless and superfi- 
cial, are less perplexing to a calm inquirer than their cessation 
the loss of half the Roman empire, than the preserv'ation of 
the rest. A glance from l\Iedina to Constantinople State of 
in the middle of the seventh century would proba- the 
reek 
bly have induced an indifferent spectator, if such empIre. 
a being may be imagined, to anticipate by eight hundred 
years the establishulent of a l\Iohamnledan dominion upon 
the shores of the I-Iellespont. The fame of Heraclius had 
withered in the Syrian ,val'; and his successors appeared as 
incapable to resist, as they "Tere un,yorthy to govern. rrheir 
despotism, unchecked by la,v, was often punished by success- 
ful rebellion; but not a ,vhisper of civil liberty ,vas ever 
heard, and the vicissitudes of servitude and anarchy consum- 
mated the moral degeneracy of the nation. Less ignorant than 
the ,vestern barbarians, the Greeks abused their ingenuity 
in theological controversies, those especially,vhich related to 
the nature and incarnation of our Saviour; ,vherein the dis- 
putants, as is usual, became more positive and rancorous as 
their creed receded from the possibility of human apprehen- 
sion. Nor ,vere these confined to the clergy, '\vho had not, in 
the East, obtained the prerogative of guiding the national 
faith; the sovereigns sided alternately ,vith opposing factions; 
Heraclius was not too brave, nor Theoùora too infamous, for 
di
cussions of theology; and the dissenters from an imperial 
deci8ion were involved in the double pro
cription of treason 
and heresy. But the persecutors of their opponents at home 
pretended to co,vardly scrupulousness in the field; nor ,vas 


lOckley's History of the Saracens; trary, it may be laid down as a pretty 
Carùonne, Révolutions de l'Afrique et general rule, that circumstantiality, 
de l'Ei'pagne, The former of these works which enhances the credibility of a wit- 
is well known and justly admirpd for ness, diminishes that of an historian re- 
its simplicity and picturesque details, mote in time or situation, And I observe 
Scarcely any narrative has ever excelled that Reiske, in his prefuce to Abulfeda, 
in beauty that of the death of Hossein, flpeaks of \Vakidi, from whom Ockley's 
But these do not tend to r('nder it more book is but a translation, as a mere f,1.
 
deserving of confidence, On the con- ulist, 
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the Greek church ashamed to require the lust ration of a 
canonical penance from the soldier 'v ho shed the blood of his 
enenlies in a national war. 
But this depraved people ,vere preserved from destruction 
Decline by the vices of their enemies, still more than by 
of the some intrinsic resources ,vhicb they yet possessed. 
Saracens. 
A rapid degeneracy enfeebled the victorious 1\los- 
lem in their career. That irresistible enthusiasm, that earnèst 
and disinterested zeal of the companions of lVlobammed, ,vas 
in a great measure lost, even before the first generation had 
passed away. In the fruitful valleys of Damascus and I
as- 
sora the Arabs of the desert forgot their abstemious habits. 
Rich froll1 the tributes of an enslaved people, the l\10hamme- 
dan sovereigns knc\v no employment of riches but in sensual 
luxury, and paid the price of voluptuous indulgence in the 
relaxation of their strength and energy. Under the reign of 
Moa,viah, the fifth khalif, an hereditary succession was sub- 
stituted for the free choice of the faithful, by 'which the first 
representatives of the prophet had been elevated to po,ver; 
and this regulation, necessary as ,it plainly ,vas to avert in 
some degree the dangers of schism and civil ,val', exposed 
the kingdom to the certainty of being often governed by feeble 
tyrants. But no regulation could be more than a temporary 
preservative against civil \val'. The dissensions which still 
separate and render hostile the follo\vers of Mohammec11nay 
be traced to the first events that ensued upon his death, to 
the rejection of his son-in-law Ali by the electors of J\ledina. 
T\vo reigns, those of Abubeker and Oillar, passed in external 
glory and domestic reverence; but the old age of Othn1an 
was \veak and imprudent, and the conspirators against hiln 
establi
hed the first alllong a hundred precedents of rebèllion 
and regicide. Ali ,yas no\v chosen; but a strong faction dis- 
puted his right; and the Saracen empire ,vas, for many year:?, 
di5tracted 'with civil \vaT', alllong cOlllpetitors who. appealed, 
in reality, to no other decision than that of the s,vord. The 
family of Ommiyah succeed.ed at last in establishing an unre- 
sisted, if not an undoubted title. But rebellions were perpet- 
ually after\vards breaking out in that vast extent of dominion, 
till one of these revolters acquired by success a 
better name than rebel, and founded the dynasty 
of the Abbas
ides. 
Dalnascus had Leen the seat of en1pire under the Ommi- 


A.D, 750, 
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ades; it ,vas removed by the 
ucceeding family to Khalifs of 
their ne\v city of Bagdad. There are not any Bagùad, 
n
unes in the long line of khalifs, after the companions of 
l\Iohan1med, more reno\vned in history than some of the 
earlier sovereigns ,vho reigned in this capital- Ahnansor, 
Jlaroun Alraschid, and Ahnau1ùn. Their splendid palaces, 
their numerous guarùs, their treasures of gold and silver, the 
populousness and \yealth of their citie8, formed a 
triking 
contrast to the rudeness and poverty of the western nations 
in the same age, In their court learning, ,vhich the first 
l\Ioslem had despised as unw'arlike or rejected as profane, 
was held in honor,1 'The khalif Almamùn especially ,vas 
di8tinguished for his patronage of letters; the philosophical 
,vritings of Greece ,vere eagerly sought and translated; the 
stars ,vere numbered, the course of the planets ,vas measured. 
The Arabians improved upon the science they borro\ved, and 
returned it \vith abundant interest to Europe in the commu- 
nication of nun1eral figures and the intellectual language of 
algebra. 2 Yet the merit of the Abbassides has been exagger- 
ated by adulation or gratituùe. After all the vague praises 
of hireling poets, ,vhich have sometitnes been repeated in 
Europe, it is very rare to read the history of an eastern sov- 
ereign unstained by atrocious crimes. No Christian govern- 
ment, except perhaps that of Con
tantinople, exhibits such a 
series of tyrants as the khalif
 of Bagdad; if deeds of blood, 
wrought through unbridled passion or jealous policy, may 
challenge the natne of tyranny. These are ill redeelned by 
ceren10nious ùevotion and acts of trifling, perhaps ostentatious, 
humility, or even by the best attribute of l\lohalnInec1an 
princes - a rigorous justice in chastising the offences of 
others. Aneedotes of this description give as imperfect a 
sketch of an oriental sovereign as monki
h chroniclers some- 
timt3s dra\v of one in Europe who founded 1110nasteries and 


1 The Arabian writers date the origin 
of their literature (except those works of 
fiction which bad always been popular) 
from the rf'ign of Almansor. A,D, 758, 
Abulphara6'i us, p, 160 j Gibbon, c, 52, 
2 Several very recent publications con- 
tain interesting dl'tails on Saracen litera- 
ture j Berington's Literary History of 
the :MiJ.llle Ages, :MilFs Hb;tory of Mo- 
hammedanism, chap, vi., Turner's His- 
tory of England, vol. i. Harris'8 


Philological Arrangement is perhaps a 
book better known j and though it has 
since been much excelled, was one of the 
first C'ontrihutions in our own language 
to this department, in which a great deal 
yet remains for the oriental scholars of 
Europe, Casiri's admirable 
atalogue of 
Arabic 1\1SS, in the Escurial ought before 
this to have been foHowed up by a more 
accurate examination of their contents 
than it was possible for him to give, 
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obey-ed the clergy; though it must be owned that the former 
are in ll1uch better ta:-;tc. 
Though the Abbassides have acquired more celebrity, they 
never attained the real strength of their predecessors. Under 
the last of the house of Olnlniyah, one comlnand was obeyed 
alnlost along the ,vhole diameter of the kno,vn world, from 
the banks of the Sihon to the utmost prolllontory of Portugal. 
But the revolution ,vhich changed the succession of khalifs 
produced another not less important. A fugitive of the van- 
qui
hed falnily, by name Abdalralllnan, arrived in Spain 
and the l\Ioslell1 of that country, not sharing in the prejudices 
Sepal'ation ,vhich had stirred up the Persians in favor of the 
of Spain line of Abbas, and conscious that their remote sit- 
and Africa. 
uation entitled them to independence, proclaimed 
him khalif of Cordova. There could be little hope of re- 
ducing so distant a dependency; and the example ,vas not 
unlikely to be imitated. In the reign of Haroun Alraschid 
t,YO principalities ,vere formed in Afi'ica - of the Aglabites, 
who reigned over Tunis and Tripoli; and of the Edrisites in 
the v{estern parts of Barbary. These yielded in about a 
century to the Fatimites, a more po,verful dynasty, who after- 
wards established an empire in Egypt.! 
The loss, however, of Spain and Africa ,vas the inevitable 
effect of that imn1ensely extended dominion, ,vhich their sepa- 
ration alone ,vollld not have enfeebled. But other revolutions 
Decline of a,vaited it at home. In the history of the Abas- 
the khalifs. sides of Bagdad "\ve read over again the decline of 
European monarchies, through their various sy-mptoms of 
ruin; and find successive analogies to the insults of the bar- 
barian5 towards imperial ROll1e in the fifth century, to the per- 
sonal in
ignificance of the Merovingian kings, and to the feu- 
dal usurpations that dismembered the inheritance of Charle- 
magne. 1. Beyond the northeastern frontier of the Sar- 
acen empire dwelt a ,varlike and po,verful nation of the 
Tartar fhmily, ,vho defended the independence of Turkestan 
from the sea of Aral to the great central chain of nlountains. 
In the ,val'S which the khalif
 or their lieutenants 'waged 
against them many of these Turks ,vere led into captivity, and 
dispersed over the empire. Their strength and courage dis.. 


1 For these revolutions, which it is not Cardonne, who has made as much of 
very easy to fix in the memory, consult them as th
 subject would bear. 
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tingui
lled them alnong a people gro,vn effeminate by lux.. 
ury; and that jealousy of di5affection among his subjects so 
natural to an eastern monarch n1Ïght be an additional motive 
,vith the khalif l\Iotassem to form bodies of guards out of 
these prisoners. But his policy ,vas fatally erroneous. 1\lore 
rude and even more ferocious than the Arabs, they contemned 
the feebleness of the khalifate, ,yhile they grasped at its 
riches. The son of l\Iotasseln, l\Iotawakkel, was murdered in 
his palace by the barbarians of the north; and his fate re- 
vealed the secret of the empire, that the choice of its sover- 
eign had passed to their slaves. Degradation and death were 
frequently the lot of succeeding khalifs; but in the East the 
son leaps boldly on the throne ,vhich the blood of his father 
has stained, and the prætorian guards of Bagdad rarely failed 
to render a fal1acious obedience to the nearest heir of the 
house of Abbas. 2. In about one hundred years after the 
introduction of the Turkish soldiers the sovereigns of Bagdad 
sunk almost into oblivion. Al Radi, ,yho died in 940, ,vas 
the last of these that officiated in the mosque, that con1mand- 
ed the forces in person, that addressed the people from the 
pulpit, that enjoyed the pomp and splendor of royalty.! But 
he ,vas the first ,,,,ho appointed, instead of a vizir, a ne\v offi- 
cer - a mayor, as it ,vere, of the palace - with the title of 
Emir al On1ra, comn1ander of commanders, to ,vhom he dele- 
gated by compulsion the functions of his office. This title 
,vas usually seized by actiye and martial spirits; it 'vas some- 
times hereditary, and in effect irrevocable by the khalifs, 
,vhose names hardly appear after this time in Oriental annals. 
3. During these revolutions of the palace every province 
successively shook off its allegiance; ne,," principalities ,vere 
forn1ed in Syria and l\Iesopotamia, as ,yell as in l{horasan 
and Persia, till the dominion of the Commander of the Faith- 
ful ,vas literally confined to the city of Bagdad and its adja- 
cent territory. For a time some of these princes, ,,,ho had 
been appointed as governors by the khalifs, professed to re- 
spect his supremacy by nan1Ìng him in the public prayers and 
upon the coin; but these tokens of dependence ,vere gradually 
obliterated. 2 


1 Abulfeda, p 261; Gibbon, c. 52; discussed in the 52nd chapter of Gibbon, 
Modern Uni", IIist, vol. ii, Al Radi's which is, in itself, a complete philo- 
command of the army is only mentioned sophical dissertation upon this part of 
by the last, history 
2 The decline of the Saracens is fully 
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Such is the outline of Saracenic history for three centuries 
Revival of after l\Iohan1med; one age of glorious conquest; a 
the Greek second of stationary but rather precarious great- 
empire. ness ; a third of rapid decline. The Greek enlpire 
mean,vhile survived, and ahnost recovered from the shock it 
had sustained. Besides the decline of its enemieB, several 
circumstances may be enumerated tending to its preservation. 
The maritime province of Cilicia had been overrun by the 
J\Iohamnledans; but Let,veen this and the Lesser Asia 1\Iount 
Taurus raises its massy buckler, spreading as a natural bul- 
,vark from the sea-coast of the ancient Panlphylia to the hilly 
district of Isauria, ,yhence it extend
 in an easterly direction, 
separating the Cappadocial1 and Cilician plains, and, after 
thro,ving off considerable riùges to the north and south, con- 
nects itself ,vith other chains of lnountains that penetrate far 
into the Asiatic continent. Beyond this barrier the Saracens 
forIned no durable sett1elnent, though the armies of Alraschid 
wasted the country a
 fin
 as the Hel1espont, and the city of 
Amoriuln, in Phrygia, ,vas razed to the ground by AIl\Iotas- 
sem. The position of Constantinople, chosen ,vith a sag
city 
to which the course of events almost gave the appearance of 
prescience, secured her from any immediate danger on the 
side of Asia, and rendered -her as little accessible to an enelny 
as any city ,vhich valor and patriotis111 did not protect. Yet 
A.D, 668. in the days of Arabian energy she ,vas twice at- 
tacked by great naval armanlents. The first siege, 
or rather blockade, continued for seven years; the 
second, though shorter, ,vas more terrible, and her walls, as 
,veIl as her port, \\rere actually invested by the cOlnbined 
forces of the khalif Waled, under his brother lVloslema. 1 The 
final discomfiture of these assailants sho,ved the resisting force 
of the empire, or rather of its capital; but perhaps the aban- 
donment of such maritime enterprises by the Saracens may 
be in some measure ascribed to the removal of their metrop- 
olis from Ðalllascus to Bagdad. But the Greeks in their 
turn determined to dispute the command of the sea. By pos- 
sessing the secret of an inextinguishable fh
, théY fought on 
superior terms; their ,vealth, perhaps their skin, enabled them 
to employ larger and better appointed vessels; and they ulti- 
mately expelled their, enemies from the islands of Crete and 


1 Gibbon, c, 52 . 
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Cyprus. By land they ,vere less desirous of encountering the 
lVIoslem. The science of tactics is studied by the pusillani- 
mous, like that of medicine by the sick; and the Byzantine 
emperors, Leo and Constantine, have left ,vritten treatises on 
the art of avoiding defeat, of protracting contest, of resisting 
attack.! But this tilnid policy, and even the purchase of ar 
mistices froln the Saracens, \vere not ill calculated for the 
state of both nations. While Constantinople temporized, 
Bagdad shook to her foundations; and the heirs of the Roman 
name lnight boast the immortality of their own empire ,vhen 
they contemplated the dissolution of that ,vhich had f'0 rapidly 
sprung up and perished. Amidst all the crimes and revolu- 
tions of the Byzantine government - and its history is but a 
series of crimes and revolutions - it \vas never dismembered 
by intestine ,val'. A sedition in the army, a tumult in the 
theatre, a conspiracy in the palace, precipitated a monarch 
from the throne; but the allegiance of Constantinople 'vas 
instantly transferred to his successor, and the provinces im- 
pJicitlyobeyed the voice of the capital. The custom too of 
partition, so baneful to the Latin kingdoms, and \vhich \vas not 
altogethor unkno\vn to the Saracens, never prevailed in the 
Greek empire. It stood in the middle of the tenth century, 
as vicious indeed and co\vardly, but more wealthy, more en- 
lightened, and far more secure from its enemies than under 
the first successors of Heraclius. For about one hundred 
years preceding there had been only partial \vars with the 
1\Iohamlnedan potentates; and in these the emperors seem 
gradually to have gained the advantage, and to have become 
more frequently the aggres
ors. But the increasing distrac- 
tions of the East encouraged t\VO brave usurpers, A,D, 
Nicephorus Phocas and John Zimisces, to attempt 963-975, 
the actual recovery of the lost provinces. They carried 
the Roman arms (one may use the term with less reluctance 
than usual) over Syria; Antioch and Aleppo were taken by 
storm; Damascus submitted; even the cities of J\tlesopotarnia, 
beyond the ancient boundary of the Euphrates, 'vere added 
to the trophies of Zimisces, \vho un\villingly spared the cap- 
ital of the khalifate. From such distant conquests it was 
expedient, and indeed necessary, to \vithdra\v; but Cilicia 
1 Gibbon, c. 53, Constantine Porphy- weakness and cowardice, and plea
ing 
rogenitus, in his advice to his son as itself in petty arts to el ude the rapacity 
to the administration of the empire, be- or divide the power of its enemies 
trays a mind not ashamed to confess 
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and .1\.ntioch "were permanently restored to the empire. At 
the close of the tenth century the emperors of Constantinople 
possessed the best and greatest portion of the modern king- 
dom of Naples, a part of Sicily, the ,vhole European domin.. 
ions of the Ottomans, the province of Anatolia or Asia 

Iinor, ,vith some part of Syria and Aru1enia. 1 
These successes of the Greek empire ,,"'ere certainly much 
rather due to the weakness of its enemies than to any revival 
of national courage and vigor; yet they ,vouId probably have 
The Turks. been more durable if the contest had been only 
,vith the khalifate, or the kingdoms derived from 
it. But a ne,v actor ,vas to appear on the stage of Asiatic 
tragedy. The sanle Turki8h nation, the slaves and captives 
from 'v hich had become arbiters of the sceptre of Bagdad, 
passed their original lirr1Íts of the Iaxartes or Sihon. The 
sultans of Ghazna, a dynasty whose splendid conquests were 
of very short duration, had deemed it politic to divide the 
strength of these formidable allies by inviting a part of them 
into I{horasan. They covered that fertile province ,vith 
their pastoral tents, and beckoned their compatriots to share 
Their the riches of the south. The Ghaznevides fell 
conquests, the earliest victims; but Persia, violated in turn 
A.D. 1038. b t t d t 
Y every conqueror, ,vas a erop ing an unresis- 
ing prey. Togrol Bek, the founder of the Seljukian dynasty 
of Turks, overthrew the family of Bo\vides, ,vho had long 
reigned at Ispahan, respected the pageant of 
Iobammedan 
Eovereignty in the khalif of Bagdad, elnbraced ,,,ith all his 
tribes the religion of the vanquished, and commenced the at.. 
tack upon Christendom by an irruption into Armenia. His 
nephe,v and successor Alp Arslall defeated and took prisoner 
the emperor Romanus Diogenes ; and the conquest 
of Asia l\Iinor ,vas almost completed by princes or 
the same family, the Seljukians of Rûm,2 "rho were perlnitted 
by J\ialek Shah, the third sultan of the Turks, to forn1 an in- 
dependent kingdom. Through their o,vn exertions, and the 
selfish impolicy of rival competitors for the throne of Con- 
stantinople, who bartered the strength of the en1pire for as.. ' 
sistance, the Turks became masters of the Asiatic cities and 


A.D. 1071. 


1 Gibbon, c. 52 and 53. The. latter of caUy, according to the order of time but 
these chapters contains as luminous a philosophically, according to their rela- 
sketch of the condition of Greece as the tions, 
former does of Saracenic history, In 2 Rûm, i. e. country of the Romans. 
each, the facts are Dot grouped his tori- 
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fortified passes: nor did there seem any obstacle to the inva- 
sion of Europe. l 
In this state of jeopardy the Greek empire looked for aid 
to the nations of the 'Vest, and received it in fuller TAW first 
measure than \vas expected, or perhaps desired. Crusade. 
The deliverance of Constantinople ,vas indeed a very second- 
ary object ,,,ith the crusaders. But it ,vas neces5arily in- 
cluded in their scheme of operations, \vhich, though they all 
tended to the recovery of Jerusalem, must commence with 
the first enemies that lay on their line of march. The Turks 
were entirely defeated, their capital of Nice restored to the 
empire. As the Franks pa
sed onwards, the emperor 
Alexius Comnenus trod on their footsteps, and secured to 
hin1self the fruits for \vhich their enthusiasm disdained to 
wait. I-Ie regained possession of the strong places on the 
Ægean shores, of the defiles of Bithynia, and of the entire 
coast of Asia l\Iinor, both on the Euxine and l\Iediterranean 
seas, \vhich the Turkish armies, composed of cavalry and 
unused to regular warfare, could not recover. 2 So much 
must undoubtedly be ascribed to the first crusade. But I 
think that the general effect of these expeditions has been 
overrated by those \vho consider them as having permanently 
retarded the progress of the Turki
h po\ver. The Progress of 
Christians in Palestine and Syria ,vere hardly in the Greeks. 
contact \vith the Seljukian kingdom of Rûm, the only ene. 
mies of the empire;" and it is not easy to perceive that their 
small and feeble principalities, engaged commonly in defend- 
ing themselves against the l\Iohammedan princes of l\Ieso- 
potamia, or the Fatirnite khalifs of Egypt, could obstruct the 
arms of a sovereign of Iconiuln upon the l\Iæander or the 
Halys. Other causes are adequate to explain the equipoise 
in which the balance of dOlninion in Anatolia was kept 
during the hvelfth century: the valor and activity of the two 
Comneni, John and l\Ianuel, especially the former; and the 
frequent partitions and internal feuds, through which the 
Seljukians of Iconium, like all other Oriental governments, 
became incapable of foreign aggression. 
But \vhatever obligation might be due to the first cru
aders 
from the Eastern empire was cancelled by their descend... 


1 Gibbon, c, 57; De Guignes, Hist, des was reannexed to the empire during the 
Huns) t, ii. 1. 2, reign of Alexius, or of his gallant son 
2 It does Dot seem perfectly clear John Comnenus. But the doubt is 
whether the sea-coast, north and south, hardly worth noticing, 
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ants one hundred years ufter\vards, ,vhen the fourth in nUill- 
Capture of bel' of tho
e expeditions \vas turned to the sub.. 
Constanti- J . ugation of Constantino l )le itself. One of those 
nople by 
 
the Latins. dOlnestic revolutions \vhich occur perpetually in 
Byzantine history had placed an usurper on the ilnperial 
throne. r.rhe la\vful 1110narch \vas condemned to blindness 
and a prison; but the heir escaped to recount his misfortunes 
to the fleet and army of crusaders assenlbled in 
the Dalmatian port of Zara. This arnlament had 
been collected for the usual purposes, and through the usual 
motives, temporal and spiritual, of a crusade; the nÚlitary 
force chiefly consisted of French nobles; the naval ,vas sup- 
plied by the republic of Venice, ,vhose doge commanded 
personally in the expedition. It \vas not apparently consis- 
tent \vith the primary object of retrieving the Christian 
aft1.irs in Palestine to interfere in the government of a 
Christian empire; but the temptation of puni
hing a faithless 
people, and the hope of assistance in their subsequent 
operations, prevailed. They turned their pro\vs up the 
Archipelago; and, notwithstanding the vast population Dnd 
defensible strength of Constantinople, compelled the usurper 
to fly, and the citizens to surrender. But anilllosities spring- 
ing from religious schism and national jealousy were not 
likely to be allayed by such renledies; the Greeks, \vounded 
in their pride and bigotry, regarded the legitimate emperor 
as a creature of their enemies, ready to sacrifice their church, 
a stipulated condition of his restoration, to that of Rome. In 
a fe\v months a ne\v sedition and conspiracy raised another 
usurper in defiance of the crusaders' arll1Y encamped \vithout 
the walls. The siege instantly recommenced; and 
after three Inonths the city of Constantinople was 
taken by storm. . The tale of pillage and Inurder is always 
uniform; but the calamities of ancient capitals, like those 
of the great, impress us more forcib]y. Even now we sym- 
pat.hize with the virgin majesty of Constantinople, decked 
with the accumulated wealth of ages, and resplendent with 
the monuments of Roman empire and of Grecian art. Her 
populousness is estimated beyond credibility: ten, t\venty, 
thirty-fold that of London or Paris; certainly far beyond the 
united capitals of all European kingdoms in that. age. 1 In 


A.D. 1202. 


A,D, 1204, 


1 Ville Hardouin reckons the inhabit- mil nommes ou plus, by which Gibbon 
ants of Constantinople at quatre cens understands him to mean men of a mili- 


. 
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n1a O'nifi
ence she excelled them more than in numbers; 
;:, 
insteaù of the thatched roofs, the mud "ralls, the narrow 
street

 the pitiful buildings of those cities, she had marble 
and gilded palaces, churches and lllonasteries, the \yorks of 
skilful architects, through nine centuries, gradually sliding 
from the severity of ancient taste into the n10re various and 
brilliant combinations of eastern fancy.l In the libraries 
of Constantinople were collccted the ren1ain
 of Grecian 
learning; her forunl and hippodrome \vere decorated \vith 
those of Grecian sculpture; but neither ,vould be spared by 
unc1istinguishing rapine; nor were the chiefs of the crusaders 
more able to appreciate the loss than their soldiery. Four 
horses, that breathe in the brass of Lysippus, \vere removed 
froIn Constantinople to the square of St. l\Iark at Venice; 
destined again to beconle the trophies of \var, and to follow 
the alternate revolutions of conquest. But we learn from a 
contemporary Greek to deplore the fate of many other pieces 
of sculpture, which \vere destroyed in \vantonness, or even 
coined into brass money.2 
The la '.vful enlperor and his son had perished in the 
rebellion that gave occasion to this catastrophe; Partition of 
and there remained no ri O'ht to interfere \vith that the empire. 
o 
of conquest. But the Latins \vere a promiscuous multitude, 
and \v hat their independent valor had earned \yas not to be 
transferred to a ::;ingle Inaster. Though the name of emperor 
seemed necessary for the government of Constantinople, the 
unity of despotic po,ver \vas very foreign to the principles 
and the interests of the crusaders. In their selfish schemes 
of aggrandizelnent they tore in pieces the Greek empire. 
One fourth only \vas allotted to the emperor, three eighths 
were the share of the republic of Venice, and the rernainder 
was divided aInong the chiefs. Baldwin count of Flanders 
obtaineù the ilnperial title, ,vith the feudal sovereignty over 
the minor principalities. A monarchy thus dismeulbered had 


taryage, Le Beau allows a million for 
the whole population, Gibbon, vol. xi. 
p, 213, 'Ve should probably rate Lon- 
don, in 1204, too high at 60,000 souls. 
Paris had been enlarged by Philip Au- 
gustus, and stood on more ground than 
London. Delamare sur la Police, t, i. p, 
76, 
1 0 quanta civitas, exclaims Fulk of 
Chartres a hundred years before, nobilis 
et decora! quot monasteria quotque pa- 


latia sunt in eâ, opere mero fabrefacta ! 
quo etiam in plateis vel in vicis opera 
ad spectandum mirabilia! Tæùium est 
quidem magnum recitare, quanta sit ibi 
opulentia bonorum omnium, auri et 
argellti palliorum multifol'mium, sacra- 
rumque reliquiarum, Omni etiam tem- 
pore, navigio frequenti cuncta bominum 
necessaria illuc afferuntur, Du Chesne, 
Scrip, Rerum Gallicarum, t, iv. p, 822- 
2 Gibbon, c, 60, 


. 
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little prospect of honor or durability. The Latin elTIperOrs 
of Constantinople \vcre more contenlptible and unfortunate, 
not so luuch from personal character as political weakness, 
than their predecessors; their vassal3 rebelled against sover- 
eigns not more po\verful than thelnselves; the Bulgarians, a 
nation \vho, after being long formidable, had been subdued by 
the imperial arms, and only recovered independence on the 
eve of the Latin conquest, insulted their capital; the Greeks 
The Greeks vie\ved them \vith silent hatred, and hailed the 
recov
r Con- da\vning deliverance from the Asiatic coast. On 
stantlllople. I . d f h B h h L . . 
t lat SI e 0 t e osp orUB t e atIn usurpatIon 
was scarcely for a lTIOment ackno,vledged; Nice became the 
seat of a Greek dynasty, ,vho reigned \vith honor as L:1-r as 
the l\Iæander; and crossing into Europe, after having estab- 
lished their dominion throughout Romania and 
other provinces, expelled the last Latin emperors 
from Constantinople in less than sixty years from its capture. 
During the reign of these Greeks at Nice they had for- 
tunately little to dread on the side of their forIner enemies, 
and \vere generally on terms of friendship ,vith the Selju- 
kians of Iconiuln. That monarchy indeed had sufficient ob- 
jects of apprehension for itself. Their o,vn example in 
I ' f changing the upland plains of Tartary for the cul- 
nvaSlOns 0 . , 
Asia; by. the Íl vated valleys of the south ,vas imItated in the 
Karlsmlans, thirteenth century by t\VO successive hordes of 
northern barbarians. The Karismians, 'whose tents had 
been pitched on the lo\ver Oxus and Caspian Sea, availed 
themselve3 of the decline of the Turkish po\ver to establish 
their dominion in Persia, and menaced, though they did not 
overthro\v, the kingdom of Iconium. A more tremendous 
storm ensued in the eruption of l\Ioguls under the 
and Moguls. f Z . ' I T l L'" h f: h . 
sons 0 Ingls 
 Ian. .1.' rom teart est regIons 
of Chinese Tartary issued a race more fierce and destitute of 
civilization than those \vho had preceded, ,vhose numbers ,vere 
told by hundreds of thousands, and \vhose only test of victory 
,vas devastation. All Asia, from the sea of China to the 
A,D, 1218. Euxine, wasted beneath the locusts of the north. 
A,D, 1272. They annihilated the phantom of authority \vhich 
still lingered ,vith the nalne of khalif at Bagdad. They re- 
duced into dependence and finally subverted the Seljukian 
dynasties of Persia, Syria, and Iconium. The Turks of the 
latter kingdom betook themselves to the mountainous country, 


A.D. 1261, 
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,vhere they formed several petty principalities, which sub- 
sisted by incursions into the territory of the Moguls or the 
Greeks. The chief of one of these, named Oth- 1299 
man, at the end of the thirteenth century, pene- A.D. 
trated into the province of Bithynia, from ,vhich his pos.. 
terity \vere never \vithdra\vn. 1 
The empire of Constantinople had never recovered the 
blo\v it received at the hands of tbe Latins. l\Iost 
f I . I d . h Ar h . 1 d h ' Declining 
o t Ie IS an S In t e c Ipe ago, an t e proVInces sta.te of the 
of proper Greece from Thessaly soutlnvard, were Gre
k 
still possessed by those invaders. The \vealth and empIre. 
naval po\yer of the empire had passed into the hands of the 
maritime republics ; Venice, Genoa, Pi:5a, and Barcelona \vere 
enriched by a COlnmerce ,vhich they carried on as independent 
states \vithin the precincts of Constantinople, scarcely deign- 
ing to eolicit the permission or recognize the supremacy of 
its master. In a great battle fought under the 1352 
wans of the city bet\veen the Venetian and Geno- ,A,D. . 
ese fleets, the \veight of the Roman empire, in Gibbon's 
expression, was scarcely felt in the balance of these opulent 
and po\verful republics. Eight galleys were the contribution 
of the emperor Cantacuzene to his Venetian allies; and upon 
their defeat he submitted to the ignominy of excluding them 
forever fron1 trading in his dominions. l\Ieantime the re- 
mains of the empire in Asia were seized by the independent 
Turkish dynasties, of \vhich the most illustrious, Th 
that of the Ottomans, occupied the province of Ot:Omans. 
Bithynia. Invited by a Byzantine faction into A.D. 1431. 
Europe, about the middle of the fourteenth century, they 
fixed themselves in the neighborhood of the capital, and in 
the thirty years' reign of Amurath I. subdued, with little re- 
sistance, the province of ROlnania and the small Christian 
kingdoms that had been formed on the lo\ver Danube. Ba- 
jazet, the successor of Amurath, reduced the independent 
emirs of Anatolia to subjection, and, after long threatening 
Constantinople, invested it by sea and land. The Greeks 
called loudly upon their brethren of the West for 1896 
aid against the common enemy of Christendom; A.D. . 
but the flower of French chivalry had been slain or taken in 
the battle of Nicopolis in Bulgaria,2 ,v here the king of Hun- 


1 De Guignes. Hist, des Huns, t, ill. 1. 2 The Hungarians fled in this battle 
15; Gibbon, c, 64. and deserted their allies, according to 
YOLo II. 9 


. 
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gary, notwithstanding the heroisln of these volunteers, was 
entirely defeated by Bajazet. The emperor l\lanuel left his 
capital with a faint hope of exciting the courts of Europe to 
some decided efforts by personal representations of the danger; 
and, during his absence, Constantinople ,vas saved, not by a 
friend, indeed, but by a po\ver more formidable to her ene- 
mies than to herself. 
The loose masses of mankind, that, without laws, agricul 
Th T ta sture, or fixed d'\vellings, overspread the vast centra 
earr . fA ' I ., b . 
or l\
oguls regIons 0 sIa, 1ave, at varIOUs tnnes, een 1m- 
of TIIDur, pelled by necessity of subsistence, or through the 
casual appearance of a commanding genius, upon the domain 
of culture and civilization. T\vo principal roads connect the 
nations of Tartary \vith those of the ,vest and south; the one 
into Europe along the sea of Azoph and northern coast of 
the Euxine; the other across the interval bet,veen the Buk- 
harian mountains and the Caspian into Persia. Four times 
at least ,vithin the period of authentic history the Scythian 
tribes have taken the former course and poured themselves 
into Europe, but each \vave ,vas less effectual than the pre- 
ceding. The first of these ,vas in the fourth and fifth cen- 
turies, for we may range those rapidly successive migrations 
of the Goths and Huns together, ,vhen the ROlnan empire 
fell to the ground, and the only boundary of barbarian con- 
quest ,vas the Atlantic ocean upon the shores of Portugal. 
The second ,vave came on \vith the Hungarians in the tenth 
century, whose ravages extended as far as the southern prov- 
inces of France. A third attack ,vas sustained fron1 the 
Moguls under the children of Zingis at the same period as 
that ,vhich over\vhelmed Persia. The Russian monarchy 
was destroyed in this invasion, and for two hundred years 
that great country lay prostrate under the yoke of the Tartars. 
As they advanced, Poland and Hungary gave little opposi 
tion; and the farthest nations of Europe 'v ere appalled by 
the tempest. But Germany \vas no longer as she had been 
in the anarchy of the tenth century; the l\foguls ,vere un.. 


the l\Iémoires de Boucicaut, c. 25, But very high price. Many of eminent birth 
Froissart, who seems a fairer authority, and merit were put to death; a fate 
imputes the defeat to the rashness of the from which ßoucicaut was saved by the 
French, Part iv. ch. 79. The count de interference of the count de Nevers, who 
Nevers (Jean Sans Penr, afterwards duke might better himself have perished with 
of Eurgundy), who commanded the honor on that occasion than survived to 
French, was made prisoner with others plunge his country into civil war and his 
of the royal blood, and ransomed at a name into infamy 
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used to resistance, and still less inclined to regular warfare; 
they retired before the emperor Frederic II., and the utmost 
points of their ,vestern invasion ,vere the cities of 1245 
Lignitz in Silesia and Neustadt in Austria. In A,D, . 
the fourth and last aggression of the Tartars their progress 
in Europe is hardly perceptible; the J\Ioguls of Tiulur's 
army could only boast the destruction of Azoph and the pil- 
lage of sonle Russian provinces. Timur, the sovereign of 
these 
Ioguls and founder of their second dynasty, which has 
been more permanent and celebrated than that of Zingis, had 
been the prince of a small tribe in Transoxiana, between the 
Gihon and Sirr, the doubtful frontier of settled and pastoral 
nations, His own energy and the w'eakness of his neighbors 
are 8ufficient to explain the revolution he effected. Like 
former conquerors, Togrol Bek and Zingis, he chose the road 
through Persia; and, meeting little resistance from the dis- 
ordered governments of Asia, extended his empire on one 
side to the Syrian coast, ,vhile by successes still more re- 
no,vned, though not belonging to this place, it reached on the 
other to the heart of Hindostan. In his old age the restless- 
ness of arnbition impelled him against the Turks of Anatolia. 
Bajazet hastened from the siege of Constantinople to a more 
perilous contest: his defeat and captivity in the Defeat of 
plains of Angora clouded for a time the Ottoman Bajazet, 
crescent, and preserved the ,vreck of the Greek A.D. 1402, 
empire for fifty years longer. 
The Moguls did not improve their victory; in the western 
parts of Asia, as in Hindostan, Timur ,vas but a Dangerof 
barbarian destroyer, though at Samarcand a sov- Constanti- 
ereign and a legislator. He gave up Anatolia to nople. 
the sons of Bajazet ; but the unity of their po\ver ,vas broken; 
and the Ottoman kingdoln, like those ,vhich had preceded, 
experienced the evils of partition and mutual animosity. 
For about t-\venty years an opportunity ,vas given to the 
Greeks of recovering part of their losses; but they were 
incapable of making the best use of this advantage, and, 
though they regained possession of part of Romania, did not 
extirpate a strong Turkish colony that held the city of Galli- 
poli in the. Chersonesus. When Amurath II., there- A.D. 1421- 
fore, reunIted under his vigorous sceptre the Otto- 
man monarchy, Constantinople ,,,,as exposed to another siege 
and to fresh losses. Her walls, however, repelled the enemy; 
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and during the reign of Amurath she had leisure to repeat 
those signals of distress 'v hich the princes of Christendom 
refused to observe. 'The situation of Europe was, indeed, 
sufficiently inau
picious; France, the original country of the 
crusades and of chivalry, ,vas involved in foreign and domestic 
war; 'v hile a schism, a.pparently interminable, rent the bosom 
of the Latin church and impaired the efficiency of the only 
po,ver that could unite and animate its disciples in a religious 
war. Even ,vhen the Roman pontiff::; ,vere best disposed to 
rescue Constantinople from destruction, it was rather as 
masters than as allies that theJ would interfere; their ungen- 
erous bigotry, or rather pride, dictated the submission of her 
church anù the ren unciation of her favorite article of dis- 
tinctive faith. The Greeks yielded ,vith reluctance and 
insincerity in the council of Florence; but soon rescinded 
their treaty of union. Ugenius IV. procured a short diver- 
sion on the side of Hungary; but after the un- 
A.D, 1444. 
fortunate battle of Warna the Hungarians were 
abundantly employed in self-defence. 
The t,vo monarchies ,vhich have successively held their 
seat in the city of Constantine may be contrasted in the cir- 
cumstances of their decline. In the present day,ve anticipate, 
with an assurance that none can deem extravagant, the ap- 
proaching subversion of the Ottolnan po\ver; but the signs 
of internal ,veaknes::; have not yet been confirmed by the dis- 
memberment of provinces; and the arch of dominion, that 
long since has seemed nodding to its fall and totters at every 
blast of the north, still rests upon the landmarks of ancient 
conquest, and spans the ample regions from Bagdad to Bel- 
grade. Far different ,vere the events that preceded the disso- 
lution of the Greek empire. Every province was in turn 
subdued - every city opened her gates to the conqueror: the 
limbs ,vere lopped off one by one; but the pulse 
still beat 3t the heart, and the majesty of the Ro- 
man name ,vas ultimately confined to the walls of Constanti- 
nople. Before Mahomet II. planted his cannon against them, 
he had completed every smaller conquest and deprived the 
expiring empire of every hope of succor or delay. It was 
necessary that Constantinople should fall; but the magnani- 
mous resignation of her emperor besto,vs an honor upon her 
A,D. 1453. fall which her prosperity seldom ear
ed. The 
long deferred but inevitable moment arrIved; and 
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the last of the Cæsars (I will not say of the Palæologi) folded 
round him the imperial mantle, and remenlbered the name 
,vhich he represented in the dignity of heroic death. It is 
thus that the intellectual principle, ,vhen enfeebled by disease 
or age, is found to rally its energies in the presence of death, 
and pour the radiance of unclouded reason around the last 
struggles of dissolution, 
Though the fate of Constantinople had been protracted 
beyond all reasonable expectation, the actual intel- Alarm ex- 
ligence operated like that of sudden calamity. 
ited by it 
A . f t ' h f If In Europe. 
sentiment 0 cons ernatlon, per aps 0 se- 
reproach, thrilled to the heart of Christendom. There 
seemed no longer anything to divert the Ottoman armies 
from Hungary; and if Hungary should be subdued, it ,vas 
evident that both Italy and the German empire ,vere exposed 
to invasion. 1 A general union of Christian po,vers was re- 
quired to 'withstand this common enemy. But the popes, 
,vho had so often armed them against each other, \vasted their 
spiritual and political counsels in attempting to restore una- 
nin1ity. 'Var was proclaimed against the Turks at the diet 
of Frankfort, in 1454; but no efforts ,vere made to carry the 
menace into execution. No prince could have sat on the im- 
perial throne more unfitted for the emergency than Frederic 
III.; his mean spirit and narro,v capacity exposed him to the 
contempt of mankind - his avarice and duplicity ensured the 
hatred of Austria and Hungary. During the papacy of Pius 
II" \vhose heart ,vas thoroughly engaged in this legitima.:e 
crusade, a more specious attempt ,vas made by convening an 
European congress at 
Iantua. Almost all the sovereigns 
attended by their envoys; it ,vas concluded that 50,000 men- 
at -arnlS should be raised, and a tax levied for three 
years of one tenth froln the revenues of the clergy, A.D.1459, 
one thirtieth fronI those of the laity, and one t\ventieth from 
the capital of the J e\vs. 2 Pius engaged to head this arma- 


1 Sive vincitur Hungaria, sive coacts 
jungitur 'l'urcis, neq ue Italia neque 
Germania tuta erit, neque satis Rhenus 
Gallos securos reddet, Æn, SJlv, p, 
6ï8, This is part of a discourse pro- 
nounced by Æneas Sylvius before the 
diet of Frankfc rt; which
 though too 

eclamatory, like most of his writings, 
IS an interesting illustration of the state 
of Em ope and of the impres!'ion pro- 
duced by that calamity, Spondanus, 
ad ann, 1454, has given large extr.1cts 
from this oration 


2 Spondanus. Neither Charles VII. 
nor even Philip of Burgundy, who had 
made the loudest professions, and pledged 
himself in a fantastic pageant at his 
court, soon after the capture of Constan. 
tinople, to undertake this crusade, were 
sincere in thcir promises, The former 
pretended apprehcnsionH of invasion from 
England. as an excuse for sending no 
troops; which, considering the situation 
of England in 1459, was a bold attempt 
upon the cædulity of mankind, 
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ment in person; but 'v hen he appeared next year at Ancona, 
the appointed place of embarkation, the princes had failed in 
all their promises of men and money, and he found only a 
headlong crowd of adventurers, destitute of every necessary, 
and expecting to be fed and paid at the pope's expense. It 
was not by such a body that J\Iahomet could be expelled from 
Constantinople. If the Christian sovereigns had given a 
steady and sincere coöperation, the contest ,vouId still have 
Institution of been arduous and uncertain. Iv the early crusades 
Janizaries. the superiority of arms, of skil1, and even of dis- 
t.
ipline, had been uniformly on the side of Europe. But the 
present circumstances were far from similar. An institution, 
begun by the first and perfected by the second Amurath, had 
given to the Turkish arluies wbat their enemies still ,van ted, 
military subordination and veteran experience. A ,vare, as it 
seems, of the real superiority of Europeans in war, these 
sultans selected the stoutest youths from their Bulgarian, Ser- 
vian, or Albanian captives, ,vho ,vere educated in habits of 
martial discipline, and formed into a regular force ,vith the 
name of Janizaries. After conquest had put an end to per- 
sonal captivity, a tax of every fifth m,ale child ,vas raised 
upon the Christian population for the same purpose. The 
arm of Europe was thus turned upon herself; and the ,vest- 
ern nations must have contended with troops of hereditary 
robustness and intrepidity, ,vhose emulous enthusiasnl for the 
country that had adopted them 'vas controlled by habitual obe- 
dience to their commanders. 1 


1 In the long declamation of Æneas insight into European politics; and hiß 
Sylvius before the diet of Frankfort in views are usually clear and sensible 
1454. he has the following contrast Though not so learned as some popes, he 
between the European and Turkish mili- knew much better what was going for- 
tia; a good specimen of the artifice with ward in his own time, But thp vanity 
which an ingenious orator can disguise of displaying his eloquence betrayed him 
the trnth, while he seems to be stating into a strange folly, when he addressed a 
it most precisely. Conferamus nunc very long letter to Mahomet II., explain- 
Turcos et vos invicem; et quid speran- ing the Catholic faith, and urging him to 
dum sit si cum HUs pugnf'tis, examinp- be baptized; in which case, so far from 
mus, Vos nati ad arma, illi tracti. Vos preaching a crusade against the Turks, 
armati. ilil iuermes; vos gladios versatis, he would gla,dly make use of their power 
illi cultris utuntur ; vos baUstas tenditis, to recover the rights of the church, Some 
ilU arcus trahunt; vos loricæ thoraces- of his inducements are curious, and 
que prote
unt. iUos culcitra tegit; vos must. if made public, have been highly 
eq uos regitis. illi ab eq uis reguntur; vos gratifying to his friend Frederic III. 
nobiles in bellum ducitis, illi servos aut Quippe ut arbitramur, s1 Christianus 
artifices cogunt, &c, &c, p, 685, This, fuisses, mortuo Ladi
lao Ungariæ et Bo- 
however, had little effect upon the hear- hemiæ rege. nemo præter te sua regna 
ers, who were better judges of military fui5
et adept us, Sperassent Ungari post 
affairs than the secretary of Frederic III. diuturna beilorum mala sub tuo regim- 
Pius II., or Æneas Syl"vius, was Ii, lively ine pacem, et illos Bohemi secuti fuis- 
writer and a skilful intriguer, Long sent; sed cum eS8es nostl'æ religionis 
experience had given him a considerable hostis, elegerunt Ungari, &c, Epist.896. 
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Yet forty years after the fh11 of Constantinople, at the epoch 
of Charles VIII.'s expedition into Italy, the just Suspension of 
apprehensions of European statesmen might have the Ottoman 
gradually subsided. Except the l\Iorea, N egropont, conquests. 
and a few other unimportant conquests, no real progress had 
been Blade by the Ottomans. Mahomet II. had been kept at 
Lay by the Hungarians; he had been repulsed with SOine 
ignominy by the knights of St. John from the island of 
l
hodes. A petty chieftain defied this mighty conqueror for 
twenty years in the mountains of Epirus; and the perse- 
vering courage of his desultory warfare ,vith such trifling 
resources, and so little prospect of ultimate success, may 
jU5tify the exaggerated admiration ,vith \vhich his contem- 
poraries honored the name of Scanderbeg. Once only the 
crescent ,vas displayed on the Calabrian coast; 
b 1 ' f 0 . d b t . ,A,D, 1480. 
ut t Ie cIty 0 tranto remalne u a year In 
the possession of l\iahomet. On his death a disputed suc- 
cession involved his children in civil war. Bajazet, the 
eldest, obtained the victory; but his rival brother Zizim 
fled to Rhodes, from 'v hence he was removed to France, 
and afterwards to Rome. Apprehensions of this exiled 
prince seem to have dictated a pacific policy to the reigning 
sultan, \vhose character did not possess the usual energy of 
Ottoman sovereigns. 
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CHAPTER VII. 


HISTORY OF ECCLESIASTICAL PO'VER DURING THE 
:I\IIDDLE AGES. 


PART I. 


Wealth of the Clergy - its Sources - Encroachmen ts on Ecclesiastical Property- 
their Jnrisdiction - arbitrative- coercive - their political Power- Supremacy 
of the Crown- Charlemagne - Change after his Death, and Encroachments of 
the Church in the ninth Century - Primacy of the See of Rome - its early Stage 
- Gregory J, - Council of }"rankfort - false Dccretals - Progress of Papal Au- 
thority - Effects of Excommunication- Lothaire - State of the Church in the 
tenth Century - :Marriage of Priests - Simony - Episcopal Elections - 1m perial 
Authority over the Popes - Dif':putes concerning Investitures - Gregory VII. and 
Henry IV. - Concordat of Calixtus - Election by Chapters - general System of 
Gregory VII, - Progress of Papal Usurpations in the twelfth Century - Inno- 
cent III. - his Character and Schemes, 


AT the irruption of the northern invaders into the Roman 
empire they found the clergy already endo\ved ,vith extensive 
possessions. Besides the spontaneous oblations upon ,vhich 
the ministers of the Christian church had origin- 
Wealth of 
the church ally subsisted, they had obtained, even under the 
under the pa2: an em p erors, b y conceahnent or connivance - 
empire, ....., 
for the Roman la,v did not permit a tenure of 
Jands in mortmain - certain immovable estates, the revenues 
of ,vhich ,vere applicable to their o\vn maintenance and that 
of the poor. 1 These indeed were precarious and liable to 
confiscation in times of persecution. But it ,vas among the 
first effects of the conversion of Constantine to give not only 
a security, but a legal sanction, to the territorial acquisitions 
of the church. The edict of l\Iilan, in 313, recognizes the 
actual estates of ecclesiastical corporations. 2 Another, pub- 
lished in 321, grants to all the subjects of the empire the 
power of bequeathing their property to the church. 3 His 


1 Giannone, Istoria di Napoli. 1. ii. c. tion; but a comparison of the three 
8; Gibbon, c, 15 and c. 20; F, Paul's seems to justify my text, 
Treati
e on Benefices, c, 4, The last 2 Giannone; Gibbon, ubi supra; p, 
writer does not wholly confirm this posi- Paul, c, 5, 
3 Idem, 
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own liberality and that of his successors set an example 
which did not ,vant imitators. Passing rapidly from a con- 
dition of distress and persecution to the summit of prosperity, 
the church degenerated as rapidly from her ancient purity, 
and forfeited the respect of future ages in the same propor- 
tion as she acquired the blind veneration of her o\"n, Cov- 
etousness, especially, became almost a characteristic vice. 
V alentinian I., in 370, prohibited the clergy from receiving 
the bequests of ,vomen - a modification more discreditable 
than any generalla,v could have been. And several of the 
fathers severely reprobate the prevailing avidity of their 
contemporaries.! 
The devotion of the conquering nations, as it ,vas still less 
enlightened than that of the subjects of the empire, Increased 
80 ,vas it still n10re munificent. They left indeed after its 
h I . f H d T " l ..e subversion, 
t e 'VOl'S Up 0 esus an aranlS In t leir 10rests; 
but they retained the elementary principles of that and of all 
barbarous idolatry, a superstitious reyerence for the priesthood, 
a credulity that seemed to invite imposture, and a confidence 
in the efficacy of gifts to expiate offences. Of this temper it 
is undeniable that the ministers of religion, influenced prob- 
ably not so much by personal covetousness as by zeal for the 
interests of their order, took advantage. 1\lany of the pecu- 
liar and prominent characteristics in the faith and discipline 
of those ages appear to have been either introduced or sedu- 
lously promoted for the purposes of sordid fraud. To those 
purposes conspired the veneration for relics, the ,yorship of 
images, the idolatry of saints and mai
tyr8, the religiou8 in- 
violability of sanctuaries, the consecration of cemeteries, but, 
above all, the doctrine of purgatory and masses for the re1Ïef 
of the dead. A creed thus contrived, operating upon the 
minds of barbarians, lavish though rapacious, and de\Tout 
though dissolute, naturally caused a torrent of opulence to 
pour in upon the church. Donations of land ,vere contin- 
ually made to the bishops, and, in still more ample proportion, 
to the monastic foundation
. These had not been very 
numerous in the West till the beginning of the sixth century, 
,vhen Benedict establi::,hed his celebrated rule. 2 A Inore 
remarkable sho\v of piety, a more absolute seclusion frolll 


1 Giannnone, uòi supra; F, Paul, c, 6, ième Digcours sur l'Uist, Ecclésiastique; 
2 Giannone, 1. iii. c, 6; 1. iv. c, 12; Muratori, Dissert. 65, 
'rreatise on Benefices, c, 8; Fleury, IIuit- 
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the ,vorld, forms more impressive and edifying prayers and 
masses more constantly repeated, gave to the professed in 
these institutions an advantage, in public est< ,em, over the 
secular clergy. 
The ecclesiastical hierarchy never received any territorial 
endo\vment by law, either under the Roman empire or the 
kingdoms erected upon its ruins. But the voluntary rnunifi- 
cence of princes, as ,veIl as their subjects, amply supplied the 
place of a more universal provision. Large private estates, 
or, as they \vere termed, patrimonies, not only within their 
o\vn dioceses, but sometimes in distant countries, sustained 
the dignity of the principal sees, and especialIy that of Rome.! 
The French monarchs of the first dynasty, the Carlovingian 
family and their great chie
 the Saxon line of emperors, the 
kings of England and J
eon, set hardly any bounds to their 
liberality, as numerous charters still extant in diplomatic 
collections attest. l\Iany churches possessed seven or eight 
thousand Inansi; one ,,,ith but t\VO thousand passed for only 
indifferently rich. 2 But it must be remarked that many of 
these donations are of lands uncultivated and unappropriated. 
The monasteries. acquired legitimate riches by the culture of 
these deserted tracts and by the prudent management of their 
revenues, \vhich were less exposed to the ordinary means of 
dissipation than those of the laity. Their wealth, continually 
accumulated, enabled them to become the regular purchasers 
of landed estates, especially in the time of the crusades, 
,vhen the fiefs of the nobility were constantly in the market 
for sale or mortgage. 4 
If the possessions of ecclesiastical communities had all 
Sometimes been as fairly earned, we could find nothing in 
improperly them to reprehend. But other sources of wealth 
acquired, \vere less pure, and they derived their ,vealth from 
many sources. Those ,vho entered into a monastery threw 
frequently their 'v hole estates into the common stock; and 
even the children of rich parents ,vere expected to make a 
donation of land on assulning the cowl. Some gave their 
property to the church before entering on military expedi- 
tions; gifts were made by some to take effect after their 
lives, and bequests by many in the terrors of dissolution. 


1 St, Marc, t. i. p. 281; Giannone, 1, 
iv, c. 12, 
2 Schmidt, t. ii. p, 205. 


3l\Iuratori, Dissert. 65; Du Cange:. v. 
Erem us, 
4 Heeren, EssaÎ sur les Croisades, p. 
166; Schmidt, t. iii, p. 293. 
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Even those legacies to charitable purposes, which the clergy 
could ,vith more decency and speciousness recolnmend, and 
of ,vhich the administration was generally confined to them, 
were frequently applied to their o,vn benefit. l They failed 
not, above all, to inculcate upon the ,vealthy sinner that no 
atonement could be so acceptable to Heaven as liberal presents 
to its earthly delegates. 2 "1'0 die \vithout allotting a portion 
of ,vorldly ,vealth to pious uses was accounted almost like 
suicide, or a refusal of the last sacraments; and hence intes- 
tacy passed for a sort of fraud upon the church, ,vhich she 
punished by taking the administration of the deceased's effects 
into her o,vn hands. This, ho,vever, '\\"as peculiar to England, 
and seems to have been the case there only from the reign of 
Henry III. to that of Ed\vard III" when the bi
hop took a 
portion of the intestate's personal estate for the advantage of 
the church and poor, instead of distributing it among his 
next of kin. 8 The canonical penances imposed upon repent- 
ant offenders, extravagantly severe in themselves, ,vere com.. 
muted for money or for immovable possessions - a fertile 
though scandalous source of monastic ,vealth, ,vhich the popes 
afterwards diverted into their own coffers by the usage of 
dispensations and indu]gences. 4 The church lands enjoyed 
an immunity from taxes, though not in general from military 
service, ,vhen of a feudal tenure. 5 But their tenure ,vas 
frequently in ,vhat ,vas called frankalmoign, without any 
obligation of service. Hence it became a customary fraud 


1 Primò sacris pastoribm
 data est fa- 
cultas, ut hæreditatis portio in pauperes 
et egenos dispergeretur; sed sensìm 
ecclesiæ quoque in pal1perum censum 
vellerunt, atque intestatæ gentis mens 
credita est proclivior in cas futura fui:'lse : 
quâ ex re pinguius illarum patrimonium 
evasit. Imlllò episcopi ipsi in rem suam 
ejusmodi consuetudinem interdum con- 
vertcbant: ac tributum evasit, quod 
antca pii moris fuit, l\Iuratori, Antiqui- 
tates Italiæ. t. v. Dissert, 67. 
2 l\Iuratori, Dissert. 67 (Antiq uit. 
Italiæ, t. v, p, 1055), has preserved a 
curious charter of an Italian count, who 
declares that, struck with reflections 
upon his sinful state, he had taken 
counsel with certain religious how he 
should atone for his offences, Accepto 
consilio ab iis, excepto si renunciare 
sæculo possero, nullum esse melius inter 
eleemosinarum virtutes, quàm si de pro- 
priis meis substantiis in monasterium 
concederem. Hoc consiliwn ab iis li- 


'benter, et ardentissimo animo ego ac. 
cepi. 
3 Selden, vol. iii. p, 1676; Prynne's 
Constitutions, vol. iii, p, 18; Blackstone, 
vol. ii, chap, 32. In France the lord of 
the fief seems to have taken the whole 
spoil. Du Cange, v, Intestatus. 
4 l\1uratori, Dissert, 68, 
5 Pal grave has shown that the Anglo. 
Saxon clergy were not exempt, origin81ly 
at least, from the trinoda neCl'ssitas im- 
posed on all alodial proprietors, They 
were better treated on the Continent; 
and Boniface exclaims that in DO part of 
the world was such servitude imposed on 
the church as among the English. Eng- 
lish Commonwealth, i. 158, But when 
we look at the charters collected in Kem- 
ble's Codex Diplomaticus (moRt or near- 
lyall of them in favor of the church), 
we shall hardly think they were ill off', 
though they might be forced sometimes 
to repair a bridge, or send their tenants 
against the Danes, 
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of lay proprietors to grant estates to the church, ,vhich they 
received again by way of fief or lease, exempted from public 
burdens. And, as if all these means of accumulating ,vhat 
they could not legitimately enjoy ,vere insufficient, the monks 
prostituted their kno,vledge of writing to the purpose of 
forging charters in their o\vn favor, which might easily im- 
pose upon an ignorant age, since it has required a peculiar 
science to detect them in modern times. Such rapacity might 
seem incredible in men cut off from the pursuits of life and 
the hope of posterity, if \ve did 110t behold every day the 
unreasonableness of avarice and the fervor of professional 
attachn1ents. 1 
As an additional source of revenue, and in imitation of 
the Jewish law, the payment of tithes ,vas recom- 
mended or enjoined. These, ho\vever, were not 
applicable at first to the maintenance of a resident clergy. 
Parochial divisions, as they no\v exist, did not take place, at 
least in some countries, till several centuries after the estab- 
lishlnent of Christianity.2 The rural churches, erected suc- 
cessively as the necessities of a congregation required, or 
the piety of a landlord suggested, ,vere in fact a sort of 
chapels dependent on the cathedral, and served by itinerant 
ministers at the bishop's discretion. s The bishop himself 


Tithes, 


1 Muratori's 65th, 67th, and 68th Dis- 
sertations on the Antiquities of Italy 
have furnished the principal materials of 
my text, with Father Paul's Treatise on 
Benefices, especially chaps. 19 and 29, 
Giannone, loc, cit, and 1. iv, c, 12; l. v. 
c. 6 j 1. x, c, 12, Schmidt, Hif.;t, des, Alle- 
mands, t, i. p, 370 j t, ii, p, 203, 462; t, 
iv, p, 202, :Fleury, III, Discours sur 
l'Rist. Ecclés, Du Cange, voc, Precaria, 
2 
Iuratori, Dissert. 74, and Fleury, In- 
stitutions au Droit ecclésiastique, t, i. p. 
162, refer the origin of parishes to the 
fourth century; but this must be limited 
to the most populous part of the em- 
pire. 
3 'fhese were not always itinerant; 
commonly, perhaps, they were depend- 
ants of the lord, appointed by the bishop 
on his nomination, - Lehuerou, Institut. 
Carolingiennes, p. 526, who quotes a ca- 
pitulary of the emperor Lothaire in 825, 
"De clericis vero laicorum, unde non- 
nulli eorum conqueri videantur, 
o quod 
quidam episcopi ad eorum precE's nolint 
in ecclesiis SUlS eos, cum utHes sint, ordi- 
narp, vi"um nobis fuit, ut . . . , et cum 
caritate et ratione utiles et idonei eli- 


gantur; et si laicus idoneum utilemque 
clericum obtulerit nulla qualibE't occa- 
sione ab episcopo sine ratione certa re- 
pellatur; et si rejiciendus est, propter 
scandalum vitandum evidenti ratione 
manifestetur." Another capitulary of 
Charles the Bald, in 864, forbids the es- 
tablishment of priests in tlw churches 
of patrons, or their ejection without tile 
bishop's consent: - "De his qui sine 
consensu episcopi presbyteros in ecclesiis 
SUlS constituunt, vel de ecclesiis dejici- 
unt," Th us the ch urches are recognized 
as the property of the lord; and the par- 
ish may be considered as an establisiled 
division, at least very commonly. so 
early as the Carlovingian empire, I do 
not by any means deny that it was par- 
tially known in France before that time. 
Guizot reckons the patronage of 
churches by the laity among the circum- 
stances which diminished or retarded 
ecclesiastical power, (Leçon 13,) It may 
have been so; but without this patronage 
there would have been very few parish 
churches. It separated, in some degree, 
the in terests of the secular clergy fron. 
those of the bishops and the regulars, 
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received the tithes, and apportioned them as he thought fit. 
A capitulary of Charlemagne, ho\vever, regulates their division 
i
to three parts; one for the bi
hop and his clergy, a second 
for the poor, anù a third for the support of the fabric of the 
church. 1 Some of the rural churches obtained by episcopal 
concessions the privileges of baptism and burial, ,vhich ,,'ere 
accompanied ,vith a fixed share of tithes, and seem to imply 
the residence of a Ininister. The same privileges ""ere grad- 
ually extended to the rest; and thus a complete parochial 
division ,vas finally established. But this ,vas hardly th 
case in England till near the time of the conquest. 2 
The slo,v and gradual manner in ,vhich parochial churches 
became independent appears to be of itself a sufficient an- 
s\ver to those ,vho ascribe a great antiquity to the univer
al 
payment of tithes. There are, ho,vever, more direct proofs 
that this species of ecclesiastical property was acquired not 
only by degrees but ,vith considerable opposition. 'Ve find 
the paYlnent of tithes first enjoined by the canons of a pro- 
vincial council in France near the end of the sixth century. 
From the ninth to the end of the hvelfth, or even later, it 
is continually enforced by similar authority.s Father Paul 
remarks that most of the sermons preached about the eighth 
century inculcate this as a duty, and even seeln to place the 
summit of Christian perfection in its perforn1ance. 4 This 
reluctant submission of the people to a general and pern1a... 
nent tribute is perfectly consistent ,vith the eagerness dis... 
played by them in accumulating voluntary donations upon the 
church. Charlemagne w'as the first ,vho gave the confirmation 
of a civil statute to these ecclesiastical injunctions; no one at 
least has, so far as I kno,v, adduced any earlier Jaw for the 
payment of tithes than one of his capitularies. 5 But it ,,"ould 
be precipitate to infer either that the practice had not already 
gained ground to a considerable extent, through the influence 
of ecclesiastical authority, or, on the other hand, that it becan1e 


1 Schmidt, t. it p 206, This seems to 
have been founded on an ancient canon, 
F. Paul, c, 7, 
2 Collier's Ecclesiastical Hirotory, p, 229, 
3 Selden's History of Tithes, vol, iii, 
p, 1108, edit. 'Vilkins, Tithes are said 
by Giannone to have been enforced by 
some papal decrees in the sixth century. 
I. iii c, 6. 
4 Treatise on Benefices, c. 11. 
S Mably, (Observations sur PHist, de 
France, t. i, p, 238 et 438) has, with 


remarkable rashness, attacked the cur- 
rent opinion that Charlemagne estab- 
lished the legal obligation of tithes, and 
denied that any of his capitularies bear 
such an interpretation, Those which he 
quotes have indeed a different meaning; 
but he has overlooked an express enact- 
ment in 789 (Baluzii Capitularia, t, i. 
p, 253), which admits of no question; 
and I believe that there are others in 
confirmation, 
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universal in consequence of the commands of Charlemagne. l 
In the subsequent ages it ,yas very COlnmon to appropriate 
tithes, ,vhich had originally been payable to the bishop, either 
towards the support of particular churches, or, according to 
the prevalent superstition, to nlonastic fbundations. 2 These 
arbitrary consecrations, though the subject of complaint, 
lasted, by a sort of prescriptive right of the landholder) till 
about the year 1200. It was nearly at the same time that 
the obligation of paying tithes, ,vhich had been originally 
confined to those called predial, or the fruits of the earth, 
,vas extended, at least in theory, to every species of profit, 
and to the ,vages of every kind of labor. 8 
Yet there ,vere many hindrances that th ,varted the clergy 
Spoliation in their acquisition of opulence, and a sort of reflux 
of church that set sometimes very strongly against them. In 
property, times of barbarous violence nothing can thoroughly 
cOlnpensate for the inferiority of physical strength and 
pro\vess. The eccle
iastical history of the Iniddle ages pre- 
sents one long contention of fraud against robbery; of acqui- 
sitions made by the church through such means as I have 
described, and torn from her by lawless power. Those very 
men who in the hour of sickness and Í1npending death 
showered the gifts of expiatory devotion upon her altars, had 
passed the sunshine of their lives in sacrilegious plunder. 
Notwithstanding the frequent instances of extreme reverence 
for religious institutions among the nobility, ,ve should be 
deceived in supposing this to be their general character. 
Rapacity, not less insatiable than that of the abbots, was 
cOlnmonly united with a daring fierceness that the abbots 
could not re
ist.4 In every country we find continual lamen- 


1 The grant of Ethelwolf in 855 has 
appeared to some antiquaries the most 
probable origin of the general right to 
tithes in England [NOTE 1.] It is said 
by Marina that tithes were not legally 
established in Castile till the r(:'ign of 
Alfonso X, Ensa.ro sobre les Siete Par- 
tiùa.s, c. 359. 
2 Selden, p, 1114 et seq,; Coke, 2 lnst. 
p, 64l. 
3 Selden's History of Tithes; Treatise 
on Benefices, c, 28; Giannone,!. x, c, 12. 
4 The church was often compelled to 
grant leases of her lands, under the name 
of precariæ, to laymen, who probably 
rendered little or no service in return, 
though a rent or unsus was expressed in 
the instrument, These precariæ seem to 


have been for life, but were frequently 
renewed, They are not to be confounded 
with terræ censuales. or lands let to a 
tenant at rack-rent, which of course 
formed a considerable branch of revenue, 
The gran t was called precaria from being 
obtained at the praYE'r of a grantee; 
and the uncertainty of its renewal seems 
to have given rise to the adjective pre. 
carious. 
In the ninth century, though the pre. 
tensions of the bishops were never higher, 
the church itself was more pillaged un. 
der pretext of these precariæ, and in 
other ways, than at any former time.- 
See Du Cange for a long article on Pre- 
carire. 
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tation over the plunder of ecclesiastical possessions. Charles 
l\Iartel is reproached \vith baving given the first notorious 
exalnple of such spoliation. It was not, ho'wever, commonly 
practised by sovereigns. But the evil ,vas not the less uni- 
versally felt. The parochial tithes especially, as the hand of 
robbery falls heaviest upon the weak, \vere exposed to unla,v- 
ful seizure. In the tenth and eleventh centuries nothing ,vas 
more COlllmon than to see the revenues of benefices in the 
hands of lay impropriators, ,vho eillployed curates at the 
cheapest rate; an abuse that has never ceased in the church. 1 
Seyeral attempts ,vere Inade to restore these tithes; but even 
Gregory VII, did not venture to proceed in it; 2 and indeed 
it is highly probable that they might be held in S0111e instances 
by a la \vful title. 3 Sometilnes the property of monasteries 
was dilapidated by corrupt abbots, \vhose acts, ho\vever clan- 
destine and ultIa\vful, it ,vas not easy to revoke. And both 
the bi
hops and convents were obliged to invest po\verfullay 
protectors, under the name of advocates, \vith considerable 
fiefs, as the price of their assistance against depredators. 
But these advocates became too often thenlselves the spoilers, 
and oppressed the helpless ecclesiastics for ,vhose defence 
they had been engaged. 4 
If it had not been for these dra\vbacks, the clergy must, 
one would imagine, have a.1most acquired the exclusive 
property of the soil. They did enjoy, according to some 
authorities, nearly one half of England, and, I believe, a 
greater proportion in f'Olne countries of Europe. õ They had 
reached, perhaps, their zenith in respect of territorial prop- 


1 Du Cange, voc. Abbas. 
2 Schmidt, t iv, p. 204, At an assem- 
bly held at St. Denis in 997 the bishops 
proposed to restore the tithes to the secu- 
lar clergy; but such a tumult was ex- 
cited by this attempt, that the meeting 
was broken up, Recueil des Historiens, 
t, xi. præfat. p, 212. 
3 Selden's Rist. of Tithes, p, 1136. 
The third council of Lateran restrains 
laymen from transferring their impro- 
priated tithes to other laymen, Velly, 
IIist, de France, t, iii. p, 285. This seems 
tacitly to admit that their possession was 
.awful, at least by prescription. 
4 For the injuries sustained by ec- 
clesiastical proprietors, see 
Iul'atori, 
Dissert. 72. Du Cange, v, Advocatus. 
Schmidt, t, ii. p, 220, 470; t, iii. p, 290 ; 
t, iv. p.188. 202, Recueil des Historiens, 
t, xi. præfat, p, 184. l\1artenne, The- 


saurus Anecdotorum, t, i, p, 595, Vais- 
sette, Hist, de Languedoc, t. Ïi. p. 109, 
and Appendix, passim. 
5 Turner's IIist. of England. vol. ii, 
p. 413, from Avesbury. According to a 
calculation fUllnded on a passage in 
Knyghton, the revenue of the English 
church in 133, amounted to 730,000 
marks per annum, l\1acpherson's An- 
nals of Commerce, vol. i. p, 519; lIis- 
toire du Droit public Ecclés. François, 
t. i. p, 214. Anthony Harmer (Henry 
'Vharton) says that the monasteries did 
not possess one fifth of the land; and I 
incline to think that he is nearer the 
truth than Mr. Turner, who puts the 
wealth of the church at above 28.000 
knights' fees out of 58,215, The bishóps' 
lands could not by any means account 
for the difference; so that Mr. Turner 
was probably deceived by his authoIity. 
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erty about the conclusion of the bvelfth century.1 After that 
time the disposition to enrich the clergy by pious donations 
gre,v more languid, and ,vas put under certain legal restraints, 
to ,vhich I shall hereafter advert; but they became rather 
more secure from forcible usurpations. 
The acquisitions of ,vealth by the church were hardly so 
Ecclesias- remarkable, and scarcely contributed so much to 
tical juris.. her g reatness, as those innovations U p on the ordi- 
diction. 
nary course of justice ,vhich fall under the head 
of ecclesiastical jurisdiction and immunity. It is hardly, 
perhaps, necessary to caution the reader that rights of terri- 
torial justice, possessed by ecclesiastics in virtue of their 
fiefs, are by no means included in this description. Episcopal 
jurisdiction, properly so called, may,be considered as depend- 
ing upon the choice of litigant parties, upon their condition, 
and upon the su
ject-matter of their differences. 
1. The arbitrative authority of ecclesiastical pastors, if not 
Arbitrative, coeval \vith Christianity, gre,v up very early in the 
church, and was natural, or even necessary, to an 
insulated and persecuted society. 2 Accustomed to feel a strong 
aversion to the imperial tribunals, and even to consider a re- 
currence to them as hardly consistent ,vith their profession, 
the early Christians retained some,vhat of a similar prejudice 
even after the establishment of their religion. The arbitra- 
tion of their bishops still seemed a less objectionable mode 
of settling differences. And this arbitrative jurisdiction ,vas 
powerfully supported by a la,vof Constantine, "rhich directed 
the civil magistrate to enforce the execution of episcopal 
a\vards. Another edict, ascribed to the same emperor, and 
annexed to the Theodosian code, extended the jurisdiction of 
the bishops to all causes which either party chose to refer to 
it, even ,vhere they had already commenced in a secular 
court, and declared the bishop's sentence not subject to appeal. 
This edict has clearly been proved to be a forgery. It is 
evident, by a novel of Valentinian III., about 450, that the 
church had still no jurisdiction in questions of a temporal 


1 The great age of monasteries in 
England was the reigns of Henry 1., 
Stephen, and Henry II. Lyttelton's 
Henry II. vol. ii, p. 329. David I, of 
Scotland, contemporary with Henry II" 
was also a noted founder of monasteries, 
Dalrymple's Annals, 


21 Corinth, v, 4, The word è;ovðe- 
'V1jflÉ'VoVÇ, rendered in our version" of 
no reputation," has been interpreted by 
some to mean persons destitute of coer- 
cive authority, referees, The passage at 
least tends to discourage suits before a 
secular judge. 



ECCLES. P01VER. ECCLESIASTICAL JURISDICTION. 145 


nature, except by means of the joint reference of contending 
parties. Some expressions, indeed, used by the emperor, 
seenl intended to repress the spirit of encroachment upon the 
civil magi8trates, \vhich had probably begun to manifest itself. 
Chaden1agne, indeed, in one of his capitularies, is said by 
some modern ,vriters to have repeated all the absurd and enor- 
mous provisions of the spurious constitution in the Theodosian 
code. 1 But this capitulary is erroneously ascribed to Charle- 
Illagne. It is only found in one of the three books subjoined 
'by Benedict Levita to the four books of capitularies collected 
by Ansegisus; these latter relating only to Charlemagne and 
Louis, but the others comprehending many of later emperors 
and kings. And, ,vhat i
 of more importance, it seelns ex- 
ceedingly doubtful ,vhether this is any genuine capitulary at 
all. It is not referred to any prince by name, nor i
 it found 
in any other collection. Certain it is that ,ve do not find the 
churèh, in her most arrogant temper, asserting the full pri vi- 
leges contained in this capitulary.2 
2. If it was considered almost as a general obligation upon 
the prinlitive Christians to decide their civil dis- Coercive over 
]Hltes by internal arbitration, much more ,vould t
H
 clergy in 
thig be incumbent upon the clergy. The canons CIvIl 
of several councils, in the fourth and fifth centuries, sentence 
a bi::3hop or priest to deposition, \vho should bring any suit, 
ei viI or even criminal, before a secular magistrate. This 
must, it should appear, be confined to caU5es ,,,here the de- 
fendant was a clerk; 
ince the ecclesiastical court had hith- 
erto no éoercive jurisdiction over the laity. It ,vas not so 
{>a
y to induce laymen, in their suits against clerks, to prefer 
the episcopal tribunal. The emperors ,vere not at all dis- 
posed to favor this species of encroachment till the reign of 
J l1stinian, ,vho ordered civil suits against ecclesiastics to be 
carried only before the bishops. Yet this ,vas accompanied 
Ly a provision that a party dissatisfied ,vith the sentence 
rnight apply to the secular magistrate, not as an appellant, 
but a coördinate jurisdiction; for if different judgnlents ,vere 
given in the t"o courts, the process ,vas ulthnately referred 
to the elnpcror. 8 But the early l\Ierovingian kings adopted 


1 Baluzii Capitularia, t, i. p, 9018. 
2 Gibbon, c, xx. Giannone, 1. ii. c, 8; 
1, Hi, c, 6; L vi. c, 7, Schmiùt, t, ii, 
p. 208, Fleury, ,me Disconr
, :md In- 
stitutions au Droit Ecclésiastiq ue, t, ii. 
YOLo II, 10 


p, 1. Mémoires de l' Académie des In- 
scriptions, t, xxxix, p, 566, 
3 This was Rlso est:tblished about the 
same time by Athalaric king of the 
Ostro
oths, and of course affected the 
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the exclusive jurisdiction of the bishop over causes ,vherein 
clerks ""ere interested, without any of the checks which Jus. 
tinian had provided. Many laws enacted during their reigns, 
and under Charlelnagne, strictly prohibit the temporal mag- 
istrates from entertaining COlllpluints against the children of 
the church. 
This juri:3diction over the civil causes of clerks was not 
and criminal Î111mediately attended with an equally exclusive 
suits. cognizance of criminal offences imputed to them, 
,vherein the state is so deeply interested, and the church could 
inflict so inadequate a punishment. Ju
tinian appears to have 
reserved such offences for trial before the imperial magistrate, 
though ,vith a Inaterial provision that the sentence against a 
clerk should not be executed without the consent of the bishop 
or the final decision of the emperor. The bishop is not ex- 
pressly invested ,vith this controlling po,ver by the la\vs of 
the l\lerovingians; but they enact that he Inust be present at 
the trial of one of his clerk
; which probably ,vas intended 
to declare the necessity of his concurrence in the judgment. 
The episcopal order ,vas indeed absolutelyexelnpted from 
secular jurisdiction by Justinian; a privilege ,vhich it had 
yainly endeavored to establish unçler the earlier emperors. 
France permitted the sanle immunity; Chilperic, one of the 
most arbitrary of her kings, did not venture to charge some 
of his bishops \vith treason, except before a council of their 
brethren. Finally, Charlemagne seems to have extended to 
the whole body of the clergy an absolute exemption from the 
judicial authority of the magistrate. l 
3. The character of a cause, as ,veIl as of the parties en- 
Over gaged, might bring it ,vithin the limits of eccle- 
particular sia5'tical jurisdiction. In aU questions simp1r 
causes. religious the church had an original right of 
decision; in those of a temporal nature the civil magistrate 
had, hy the imperial constitution, as exclusive an authority,2 


popes who were his subjects, St. Marc, 
t, i. p. 60; Fleury, Rist. Ecclés. t, vii. 
p, 292, 
1 Mémoires de l' Académie, ubi supra j 
Giannone, I. Hi. c, 6 ; Schmidt, t, ii. p, 236; 
Fleury, ubi supra, 
Some of these writers do not state the 
law of Charlemagne so strongly, Never- 
theless the words of a capitulary in 789, 
Ut clerici ecclesiastici ordinis si culpam 
incurrerint apud ecclesiasticos judicen- 
tur, non apud sæculares, are sufficiently 


general (Baluz, CapituI. t, i. p, 227); and 
the same i8 expressed still more forcibly 
in the collection pul.lished by Ansegisus 
under Louis the Debonair, (Id, p. 904 
and 1115,) See other proofs in Fleury, 
Hist, Ecclés, t, ix, p, 607, 
2 Quoties de religione agitur, episcopos 
oportet judicare; alteraR vero causas quæ 
ad ordillarios cognitores vel ad usum 
publici juris pertinent, le
ibm: oport<.>t 
auùiri. Lex Arcadii et Honorii apud 
Mém. de l' Académie, t. xxxix, p, 571. 
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Later ages ,vitnessed strange innovations in this respect, ,vhen 
the spiritual courts usurped, under sophistical pretences, almost 
the 'v hole administration of justice. But these encroachments 
were not, I apprehend, very striking till the twelfth century; 
and as about the same tillle measures, more or less vigorous 
and successful, began to be adopted in order to restrain them, 
I shall defer this part of the subject for the present. 
In this sketch of the riches and jurisdiction of the hie- 
rarchy I may seem to have implied their political Political 
influence, ,vhich is naturally connected ,vith the power of 
two fortner. They possessed, however, more di- clergy. 
rect means of acquiring tetnporal po\ver, Even under the 
Roman emperors they had found their road into palaces; they 
,vere sometilnes ministers, more often secret counsellors, 
always necessary but forlnidable allies, ,vhose support was 
to be conciliated, and interference to be respected. But they 
assumed a far more decided influence over the ne,v kingdoms 
of the West. "rhey "rere entitled, in the first place, by the 
nature of those free governments, to a privilege unkno\vn 
under the imperial despotisln, that of assisting in the delib- 
erative assemblies of the nation, Councils of bishops, such 
as had been conyoked by Con
tantine and his successors, were 
litnited in their functions to decisions of faith or canons of 
ecclesiastical discipline. But the northern nations did not so 
well preserve the distinction behveen secular and spiritual 
legi
lation. The laity seldom, perhap:;;, gave their suffrage 
to the canons of the church; but the church ,vas not so Rcru- 
pulous as to trespassing upon the province of the laity. 
l\Iany provisions are found in the canons of national and even 
provincial councils ,vhich relate to the tetnporal constitution 
of the state. Thus one held at Calrluith (an unknown place 
in England), in 787, enacted that none but legitilnate prince;o; 
shoulù be raised to the throne, and not such as were engen- 
dered in adultery or incest. But it i::; to be observed that, 
although this synod ,vas strictly eccle
iastical, l)eing sun1- 
nloned by the pope's legate, yet the kings of Mercia an<l 
Northumberland, ,vith many of their nobles, confirmed the 
canons by their signature. As for the councils held undèr 
the Visigoth kings of Spain during the seventh century, it is 
not easy to deterlnine v{hether they are to be considered as 
ecclesiastical or telnporal as
emblies.l No kingdom was so 
1 Marina, Teoria de las Cortes, t. i. p. 9. 
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thoroughly under the bondage of the hierarchy as Spain. 1 
The first dynasty of France seem to have kept their national 
convention, called the Field of l\Iarch, more distinct from 
nlerel y ecclesiastical council
. 
T
he bishops acquired and retained a great part of their 
ascendency by a very respectable instrument of power, intel. 
lcctual superiority. As they alone .were acquainted with the 
art of \vriting, they ,vere naturally entrusted .with political 
correspondence, and \vith the fraining of the laws. As they 
alone knc)v the elements of a fe,v sciences, the education of 
royal falnilies devolved upon them as a necessary duty. In 
the fall of Rome their influence upon the barbarians wore 
do,vn the asperities of conquest, and saved the provincials 
half the shock of that tremendous revolution. As captive 
Greece is 8aid to haye subdued her Roman conqueror, so 
Rome, in her o\vn turn of servitude, cast the fetters of a 
moral captivity upon the fierce invaders of the north. Chief- 
ly through the exertions of the bishops, whose alnbition lnay 
be forgiven for its effects, her religion, her language, in part 
even her la,vs, \vere transplanted into the courts of Paris 
and Toledo, ,vhich became a degree less barbarous by illli- 
tation. 2 
Not\vithstanding, ho,vever, the great authority and privi- 
Supremacy leges of the church, it ,vas decidedly subject to the 
of the s
te; suprenlacy of the cro,vn, both during the continu- 
ance of the 'Vestern empire and after its subversion. The 
emperors convoked, regulated, and dissolved universal coun- 
cils; the kings of France and Spain exercised the saIne right 
over the synods of their national churches. 8 The Ostrogoth 
kings of Italy fix'ed by their edicts the limits ,vi thin ,yhich 
matrilnony ,vas prohibited on account of consanguinity, and 
granted dispensations from them. 4 Though the Roman em- 
perors left episcopal elections to the clergy anù people of 
the diocese, in which they \vere follo\\Tcd by the O
trogoths 
anù Lonlbards, yet they often interfered so far as to confirlll a 


1 See instances of the temporal power 
of the Spanish bishops in :Fleury, Hist. 
F.æclés, t. viii. p, 368, 39;; t, ix. p, e8, &c. 
2 Schmidt, t, i. p, 365, 
3 Encyclopédie, art, Concile, Schmidt, 
t, i. p, 384. De l\Iarca, De Concordantiâ 
Sacerdotii et Imperii, 1, ii. e. 9, 11; et 
I, iv, passim, 
The last of these sometimes endeavors 


to extenuate the royal supremacy, but 
bis own work furnishes abundant evi. 
dence of it; especially 1. vi. c. 19, &c. 
For the ecclesiastical inùependence of 
Spain, down to the eleventh <'entury. see 
:Marina. Ensayo sobre las Siete Partiùas, 
c. 322, &c,; and De Marca, 1. vi, c. 23. 
4 Giannone,!. iii, c, 6. 
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decision or to deterInine a contest. The kingð of France 
went further, and seCln to have invariably either nOlninated 
the bishops, or, ,vhat ,vas nearly tantamount, recolnmende<l 
their o\vn candidate to the electors. 
But the ::;overeign ,vho nlaintained with the greatest vigor 
his ecclesiastical suprelnaey ,vas Charlemagne. especially 
1\lost of the capitularies of his reign rf11ate to the of Charle- 
discipline of the church; principally indeed taken magne. 
froln the ancient canons, but not the less receiving an addi
 
tional sanction from his authority.! Some of his regulations, 
which appear to have been original, are such as men of high 
church principles \vould, even in modern times, deen1 infring- 
ment
 of spiritual independence; that no legend of doubtful 
authority should be read in the churches, but only the canoni- 
cal books, and that no saint should be honored \vhom the 
,vhole church did not ackno,vlecIge. r.rhese \vere not passed 
in a synod of bi:,hops, but enjoined by the sole authority of 
the emperor, \vho seems to have arrogated a legislative 
po\ver over the church which he did not possess in tem- 
poral affairs. J\Ian y of his other la \ys relating to the eccle- 
siastical constitution are enacted in a general council of the 
lay nobility as ,veIl as of prelates, and are so blended ,yith 
those of a secular nature, that the t\VO order3 may appear to 
have equally con8ented to the \vhole. His father Pepin, in- 
deed, left a relnarkable precedent in a council held in 7 44, 
where the Nicene faith is declared to be established, and 
even a particular heresy condemned, \vith the consent of the 
bishops and nobles. But \vhatever share '\ve may imagine 
the laity in general to have had in such matters, Charlelnagne 
himself did not consider even theological decisions as beyond 
his province; and, in Inore than one instance, Inanife:3ted a 
detern1Înation not to surrender his own judgment, even in 
questions of that nature, to any ecclesiastical authority.2 


1 Baluzii Capitnlaria, passim; Schmidt, 
t, ii. p, 239; Gaillard, Vie de Charle- 
magne, t, iii. 
2 Charlemagne had apparently d{'yised 
an ecclesiastica.l theory, which would now 
be called Erastian, and perhaps not very 
short of that of Henry YIII. He directs 
the clergy what to preach in his own 
name, and uses thc first person in eccle- 
siastical canons, Yet, if we may judge 
by the events, the bishop
 lost no part of 
thcir permanent ascendency in the state 
through this interference, though com- 


pelled to acknowledge the supremacy of 
a great mind, By a vigorous repression 
of those secular propensities which were 
displaying themselves among the superior 
clergy, he endeavored to render their 
moral influence more effective, This, 
however, could not be achieved in the 
ninth century; nor could it have been 
brought about by any extern:LI power, 
Nor was it easily consi:,tent with the 
continual presence of the bishops in 
national assemblies, which had become 
essential to the polity of his age, and 
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This part of Charlemagne's conduct is duly to be taken 
into the account before ,ve censure his vast extension of 
ecclesiastical privileges. Nothing was more remote frOln his 
character than the bigotry of those weak princes who have 
suffered the clergy to reign under their nanles. He actcd 
upon a systematic plan of government, conceived by his o,vn 
comprehensive genius, but requiring too continual an applica.. 
tion of similar talents for durable execution. I t ,vas tht 
error of a superior mind, zealous for religion and learning 
to believe that men dedicated to the functions of the one, and 
possessing ,vhat remained of the other, might, through strict 
rules of discipline, enforced by the constant vigilance of the 
sovereign, become fit instruments to reform and civilize a 
barbarous empire. It ,vas the error of a magnanimous spirit 
to judge too favorably of hUlnan nature, and to presulne 
that great trusts would be fulfilled, and great benefits re- 
membered. 
It is highly probable, indeed, that an ambitious hierarchy 
did not endure without reluctance this ilnperial supremacy 
of Charlemagne, though it was not expedient for theln to 
Pretensioni resist a prince so formidable, and from w hOlD they 
of the had so much to expect. But their dissatisfaction 
hierarchy 
in the ninth at a schen1e of government incompatible with 
century. their o,vn objects of perfect independence produced 
a violent recoil under Louis the Debonair, who atternpted to 
act the censor of ecclesiastical abuses ,vith as much earnest- 
ness as his father, though ,vith very inferior qualifications for 
so delicate an undertaking. The bishops accordingly ,vere 
among the chief instigators of those numerous revolts of his 
children which harrassed this en1peror. They set
 upon one 
occasion, the first example of an usurpation 'which ,vas to be- 
come very dangerous to society - the deposition of sover- 
eigns by ecclesiastical authority. Louis, a prisoner in the 
hands of his enelnies, had been intimidated enough to under- 
go a public penance; and the bishops pretended that, accord- 
ing to a canon of the church, he was incapable of returning 


with which he would not, for several rebus secularibus debeat inserere, vel in 
reasons, have wholly di
pensed. Yet it quantum comes, vel alter laicus, in eecle- 
appears, by a remarkable capitulary of siastica negotia, But as the laity, him- 
811, that he had perceived the inconve- self excepted, had probably intprfered 
nience of allowing the secular and spir- very little in church affairs, this capitu- 
itual powers to clash with each other: lary seems to be restrictive of the pre- 
- Discutiendum est atq ue intervenien- lates. 
dum in quantum se episcopus aut abbas 
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after"vards to a secular life or preserving the character of 

overeignty.l Circumstances enabled him to retain the em- 
pire in detiance of this sentence; but the church had tasted 
the pleasure of trampling upon cro"\vned heads, and was 
eager to repeat the experilnent. Under the disjointed and 
feeble adrninistration of his posterity in their several king- 
dOlns, the bishops availed thelnselves of more than one op- 
portunity to exalt their tel11poral power. Those weak Car- 
lovingian princes, in their mutual animosities, encouraged 
the pretensions of a COlnmon enelny. Thus Charles the 
Bald and Louis of Bavaria, having driven their brother 
Lothaire from his dominions, held an assembly of some 
bishops, "\vho adjudged him unworthy to reign, and, after 
exacting a promise frol11 the hvo allied brothers to govern 
better than he had done, pennitted and comlnanded theIll to 
divide his territories. 2 After concurring in this unprecedent- 
ed encroachment, Charles the Bald had little right to COIn- 
plain 'v hen, some years after\vards, an as
em bly of bishops 
declared himself to have forfeited his crown, released his 
subjects from their allegiance, anù transferred his kingdom to 
Louis of Bavaria. But, in truth, he did not pretend to deny 
the principle ,vhich he had contributed to maintain. 

ven 
in his o,vn behalf he did not appeal to the rights of sove- 


1 Rabitn sæculi se exuens habitnm 
pænitentis per impositionem manuum 
episcoporum snscepit; ut post tantam 
talemque pænitentiam nemo ultra ad 
militia.m sæcularem redeat, Acta ex- 
auctorationis Ludovici, apud Schmidt, 
t, ii, p, 68, There was a sort of prece- 
dent, though not, I think, very apposite, 
for this doctrine of implied abdication, 
in the case of Wamba king of the Visi- 
gotbs in Spain, who. having been clothed 
with a monastic dreR
, according to a 
common superstition, during a dangerous 
illness, was afterwards adjudged by a 
council incapable of resuming his crown j 
to which he voluntarily submitted, The 
story, as told by an original writer, 
quoted in Baronius ad A.D, 681, is too 
obscure to warrant any positive infer- 
ence; though I think we may justly 
suspect a fraudulent contrivance between 
the bishops ami Ervigius, the succe
sor 
of 'Vamba, The latter, besides his mo- 
nastic attire, had received the last sacra- 
mCllts; after which he Illight be deemed 
civilly de:ld, -Fleury, 3me Discours sur 
l'Hbt, Ecclésiast.. puts this case too 
strougly when he tells us that the bishops 


deposed Wamba; it may have been a 
voluntary abdication, influenced by su- 
perstition, or, perhaps, by disease, A 
late writer has taken a different view of 
this event, the deposition of [.Jouis at 
Compiègne, It was not, he thinks, une 
hardiessc sacerdotale, une témérité ecclé- 
siastique, mais bien une lâcheté politique. 
Ce n'était point une tentative pour 
élever l"autorité religieuse au-ùessus de 
l'autorité royale dans les affa,Ïres tempo- 
relles; c'était, au contraire, un abaisse- 
ment servile de Ia première <levant Ie 
monde, Fauriel, Hist, de 130 Gaule Jlé- 
ridion3.1e, iv, 150, In other words, the 
bishops lent themselves to the aristocratic 
faction which was in rebellion against 
Louis, Ranke, as has been seen in an 
early note, thinks that they acted out of 
revenge for his deviation from the law of 
817, which established the unity of the 
empire, The bishops, in fact, had so 
many secular and personal intereðt
 and 
sympathies, that we cannot always judge 
of their behavior upon general prin- 
ciples. 
2 Schmidt, t, ii. p, 77. Velly t. ii, 
p, 61; see, too, p, 74. 
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reigns, and of the nation whom they represent. "No one," 
says this degenerate grandson of Charlemagne, "ought to 
have degraded me from the throne to ,vhich I ,vas consecrat- 
ed, until at least I had been heard and judged by the bishops, 
through ,vhose ministry I was consecrated, who are called 
the thrones of God, in which God sitteth, and by 'whom 
he dispenses his judgments; to whose paternal chastise.. 
ment I ,vas ,villing to submit, and do still submit my.. 
self." 1 
'rhese passages are very remarkable, and afford a decisive 
proof that the power obtained by national churches, through 
the superstitious prejudices then received, and a train of 
L'1vorable circulnstances, ,vas as dangerous to civil govern- 
lnent as the subsequent usurpations of the Roman pontiff; 
against ,vhich Protestant ,vriters are apt too exclusively to 
direct their anitnadversions. Voltaire, I think, has ren1arked 
that the ninth century was the age of the bishops, as the 
eleventh and t\velfth were of the popes. It seelned as if 
Europe ,vas aùout to pass under as absolute a donlination 
of the hierarchy as had been exercised by the priesthood of 
ancient Egypt or the Druids of Gaul. There is extant a 
relnarkable instrull1cnt recording the election of Boson king 
of Aries, by \vhich the bishops alone appear to have elevated 
him to the throne, ,vithout any concurrence of the nobility.2 
But it is inconceivable that such could have really been the 
case; and if the instrument is genuine, we must suppose it 
to have been framed in order to countenance future preten- 
sions. For the clergy, by their exclusive kno,vlcdge of 
Latin, had it in their power to mould the language of public 
documents for their o,vn purposes; a circumstance ,vhich 
should be cautiously kept in Inind when ,ve peru:;e instru- 
lnents drawn up during the dark ages. 
It ,vas ,vith an equal defiance of notorious truth that the 
bishop of vVinchester, presiding as papal legate at an assemby 
of the clergy in 1141, during the civil 'war of Stephen and 
l\Iatilda, asserted the right of electing a king of England to 
appertain principally to that order; and, by virtue of this 
unprecedented claÏ1n, raised }\;Iatilda to the throne. 3 England, 
1 Schmidt, t, ii. p, 217. que primò in auxlium Divinitate, filiam 
2 Recueil ùe
 Historiens. t, ix, p, 304, pacifiei rcgi
, &c" in AngUa Norman
 
3 Ventilata C'st causa
 says the I.Jcgate, niæq ue dominam eligimus, et ei fidem 
coram majori parte cIeri Angliæ. ad et manutencmentum promittimus. Gui. 
cujus jus potissimùm spcctat principem l\Iallllsb. p. 188, 
eligere, simulque ordinare. lnvocatâ ita- 
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indeed, has be.en obsequious, beyond most other countries, to 
the arrogance of her hierarchy; especIally during the Anglo- 
Saxon period, ,vhen the nation ,vas sunk in ignorance and 
effelninate superstition. Everyone kno,ys the story of king 
Ed wy in SOUle forn1 or other, though I believe it impossible 
to ascertain the real circumstances of that controverted anec.. 
dote.! But, upon the supposition least favorable to the king, 
the behavior of Archbishop Odo and Dunstan was an intoler. 
able outrage of spiritual tyranny. 
But ,vhile the prelates of these nations, each ,vi thin his 
respecti ve sphere, ,,"'ere prosecuting their systelll R o f h 
, Ise 0 t e 
of encroachnlcnt upon the laIty, a ne,v scheme papal power, 
was secretl y forlning ,vi thin the bosoin of the Its com- t 
<..J mencemen . 
church, to enthral both that and the temporal 
governments of the ,vorld under an ecclesiastical monarch. 
Long before the earliest epoch that can be fixed for 'l11odern 
history, and, indeed, to speak fairly, almost as far back as 
ecclesiastical testimonies can carry us, the bishops of Rome 
had been venerated as first in rank an10ng the rulers of the 
church. The nature of this primacy is doubtless a very con- 
troverted su
ject. It is, ho,vever, reduced by some moderate 
catholics to little more than a precedency attached to the see 
of Rome in consequence oÎ its foundation by the chief of the 
apostles, as ,veIl as the dignity of the imperial city.2 A sort 
of general superintendence was admitted as an attribute of 
thi
 prilnacy, so that the bishops of Rome ,vere entitled, and 
indeed bound, to remonstrate, ,vhen any error or irregularity 
caIne to their kno\vledge, especially in the ,vestern churches, 
a greater part of ,vhich had been planted by theIll, and ,vere 
connected, as it ,vere by filiation, ,vith the COIlllnon capital of 
the Roman empire and of Christendom. 4 Various cause::; 


1 [NOTE II,] 
2 These foundatiom; of the Roman pri- 
macyare indicated by Valentinian III., 
a 
reat favorer of that !ò:ee, in a novel of 
the jear 455: Cum igitur sedis aposto- 
licre primatum B, Petri meritum, qui 
est princeps sacerdotalis coronre et U.o- 
mauæ dignita
 civitatis, sacræ etiam sy- 
nodi firmavit auctoritas, The last words 
allude to the 8ixth canon of the Nicene 
council, which establishes or recognizes 
the patriarchal Bupremacy, in their re- 
t!pective districts, of the churches of 
Rome, Antioch, and Alexandria, De 
l\larca, de Concordantiâ Sacerdotii et Im- 
perii, 1. i, c. 8, At a much earlier period, 


Irenæus rather vaguely, and Cyprian 
more positively, admit, or rather asscr
, 
the primacy of the church of Rome, 
which the latter seems even to have con. 
sidered as a kind of centre of Catholic 
unity, though he resisted every attempt 
of that church to arrogate a controlling 
power,- See his treatif':e De Unitate E('- 
clesire, [1818,; [NOTE IlL] 
3 DUlJin. De antiquà :Ecclesiæ Di!ò:('i- 
plinâ, p, 306 et seqq, j Histoire du Droit 
public ecclé8iastique Francois, p, 149, 
'fhe opinion of the Roman see's suprem- 
acy, thoug
 a..m>arently rather a vague 
and gener:

on, as it still continues 
in those Catholics who deny its infalli.. 
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had a tendency to prevent the bishops of Rome from aug- 
menting their authority in the East, and even to diminish 
that which they had occasionally exerci:3ed; the institution 
of patriarchs at Antioch, Alexandria, and afterwards at Con- 

tant.inople, ,vith extensive rights of jurisdiction; the differ- 
ence of rituals and discipline; but, above aU, the many 
disgusts taken by the Greeks, \vhich ultimately produced an 
irreparable schism bet\-veen the two churches in the ninth 
century. But \vithin the pale of the Latin church every 

ucceeding age enhanced the po\ver and dignity of the 
Roman see. By the constitution of the church, such at least 
::1S it becalne in the fourth century, its divisions being ar- 
ranged in conformity to those of the empire, every province 
ought to have its metropolitan, and every vicariate its ecclesi- 
a5tical exarch or primate. The bishop of Rome presided, in 
the latter capacity, over the Roman vicariate
 comprehending 
southern Italy, and the three chief Mediterranean islands. 
But as it happened, none of the ten provinces forming this 
division had any metropolitan; so that the popes exercised 
all metropolitical functions ,vi thin them, such as the consecra- 
tion of bishops, the convocation of synods, the ultimate 
decision of appeals, and many other sorts of authority. 
These provinces are sometimes called the Roman patri- 
Patriarchate archate; the bishops of Rome having ahvays been 
of Rome, reckoned one, generally indeed the first, of the 
pat.riarchs; each of wholn ,vas at the head of all the metro- 
politans ,vithin his liInits, but without exercising those 
privileges which by the ecclesiastical constitution appertained 
to the latter. Though the Roman patriarchate, properly so 
calleel, \yas comparatively very small in extent, it gave its 
chief, for the reason mentioned, advantages in point of 
authority ,vhich the others did not possess. 1 
I may perhaps appear to have noticed circumstances inter- 
esting only to ecclesiastical scholars. But it is important to 
apprehend this distinction of the patriarchate fron1 the 
prÎ1nacy of Rome, because it ,vas by extendinf; the bounda- 


bility, seems to have prevailed very much 
in the fourth century, Fleury brings 
remarkable proofs of this from the writ- 
ings of Socrates, Sozomen, Amruianus 
Marcellinus, and Optn,tus, Hist, Ecclés, 
t, Hi. p, 282, 320, 449; t, iv, p, 227, 
1 Dupin, De Antiq uâ Eccles, Disciplinâ, 
p. 89, &c.; Giannone, 1st. di Napoli, }, 


ii. c. 8; l. iii c, 6,; De Marca, 1. i, c, 7 et 
alibi, There is some disagreement among 
these writers as to the extent of the Ro- 
man patriarchate, which some suppose 
to have even at first comprehended all 
the wp.iò:tern churches, though theyad- 
mit that, in a more particular sense, it 
was confined to the vicariate of Rome 
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ries of the forIner, and by applying the maXIms of her 
administration in the south of Italy to all the 'western 
churches, that she accompli:5hed the first object of her scheme 
of usurpation, in subverting the provincial systen1 of govern- 
lllent under the metropolita.ns. Their first encroaclunent of 
this kind ,vas in the province of lIIyricum, 'v hich they 
annexed in a manner to their o,vn patriarchate, by not 
perlnitting any bishops to be consecrated without thcir con- 
sen1. 1 'This ,vas before the end of the fourth century. 
'.rheir subsequent advances were, however, very gradual. 
About the n1Ïddle of the sixth century we find them confirm.. 
ing the elections of archbi
hops of l\Iilan. 2 They came by 
degrees to exerci
e, though not ahvays successfully, and 
selùom without oppositi0n, an appellant jurisdiction over the 
causes of bi
hops depo
f1d or censured in provincial synods. 
This, indeed, had been granted, if ,ve believe the fact, by the 
canons of a very early council, that of Sardica, in 347, so far 
as to pennit the pope to order a revision of the process, but 
not to annul the sentence. s Valentini an III., influenced by 
Leo the Great, one of the most alnbitious of pontiffs, had 
gone a great deal further, and e
tablished almost an absolute 
judicial supremacy in the Holy See. 4 But the metropolitans 


1 Dupin. p, 66; Fleury, Hist, Ecclés. 
t, v, p, 373, The ecclesiastical province 
of Illyricnm included }lacedonia, Siri- 
cius, the author of this eIlCroachmpnt, 
seems to have been one of the first 
usurpers, In a letter to the Spanish 
bishops (A,D, 375) he exalts his own au- 
thority very high, De Marca, l. i. c, 8, 
2 St, Marc, t, i. p, 139, 153, 
3 Dupin, p, 109; De l\larca, 1. vi. c, 14, 
These canons have been questioned, and 
Dupin does not seem to lay much stress 
on their authority, though I do not per- 
ceive that either he, or l!'leury (llist. 
Ecclés, t, Hi. p, 372), doubts their genu- 
ineness, Sardica was a city of Illyricum, 
which the translator of :\losheim has con- 
fouuded witil Sarùes, 
Consultations or references to the 
bishop of Rome, in difficult cases of faith 
or di
cipliae, had been common in early 
ages, and were even made by provincial 
and national councils, But the
e were 
also made to other bishops emiment for 
personal merit. or the dignity of their 
sees, The popes endeavored to claim 
this as a matter of right. Innocent 1. 
asserts (A,D, 402) that he was to be 
con::,u1ted, quoties fidei ratio ventilatur; 
and Gelasiu
 (A.D, 492): quantum ad re- 
ligionem pertinet, non nisi apostolicæ 


"" 


Redi, juxtà canones, debetur summa ju- 
dicii totius. As the oak is in the acorn, 
so did these maxims contain the system 
of Bellarmin, Dc l\larca, 1. i. c, 10; and 
1. vii. c, 12, Dupin. 
4 Some bishops belonging to the pro. 
vince of Hilary, metropolitan of ArIes, 
appealell Í1'om his sentence to Leo, who 
not only entertained their appeal, but 
presumed to depose Hilary, This as. 
sumption of power would have had little 
effect, if it had not been seconded by the 
emperor in very unguarded language; 
hoc perenni sal
ctione d('cernim us, ne 
quid tam episcopis Gallicanis, quam ali- 
arum provinciarum. contra consuetu. 
dinem veterem liceat sine auctoritate 
viri venera,bHis papæ urbi:-; æternæ ten. 
tare; sed illi
 omnibusq ue pro lege sit, 
quidquid sanxit vel sanxerit H[Jostolicæ 
sedis auctoritas. De :Marca, De Concor- 
dantia Sacerdotii ct Imperii, 1. i. c, 8. 
The same emperor enacted that any 
bishop who refuscd to attend the tribunal 
of the pope when summoneù shoulll be 
compelled by the governor of 1 id prov. 
ince; ut quisquis episcoporum ad ju. 
dicinm Boma-Hi episcopi evocatu8 venire 
ncglcxerit. per lllollel'atorem eju
delll pro. 
villl:iR> aLle:-:st:' cog:atul', Id, 1. vii. c. 13; 
Dupin, De Ant, Discip1. p. 29 et 171, 
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were not inclincd to surrender their prerogatives; and, upon 
the ."'!
ole, the papal authority had made no decisive progress 
in France, or perhaps anywhere beyond Italy, till the pon- 
tificate of Gregory I. 
This celebrated person was not distinguished by learning, 
Gregory J, ,vhich he affected to depreciate, nor by his literary 
A, n, performances, ,vhich the best critics consiùer as 
E90-ü04. 1 d 
be o,v me iocrity, but by qualities more necessary 
for his purpose, intrepid ambition and unceasing activity. 
He maintained a perpetual correspondence with the elnperors 
and their n1inisters, ,vith the sovereigns of the western king- 
dOlns, ,vith all the hierarchy of the Catholic church; elnploy- 
iug, as occasion dictated, the language of devotion, arrogance, 
or adulation. 1 Claims hitherto di
puted, or half preferred, 
assumed under his hands a more definite form; and nations 
too ignorant to C0111pare precedents or discriIninate principles 
yielded to assertions confidently Inade by the authority which 
they most respected. Gregory d \velt more than his prede- 
cessors upon the power of the keys, exclusively, or at least 
principally, cOIDluitted to St. Peter, which had been supposed 
in earlier times, as it is no\v by the Gallican Catholics, to be 
inherent in the general body of bishops, joint sharers of ope 
indivisible episcopacy. And thus the patriarchal rights, be- 
ing Inanifestly of mere ecclesiastical institution, '\vere artfully 
confounded, or as it ,vere merged, in the more paramount 
suprelnacy of tlle papal chair. From the time of Gregory 
the popes appear ,in a great measure to have thro,vl1 a\yay 
that scaffolding, and relied in preference on the pious venera- 
tion of the people, and on the opportunities ,,"hich might 
occur for enforcing their dominion ,vith the pretence of divine 
authority.2 


1 The fla.ttering style in which this 
pontiff addre:-:
ed Brunehaut and Phocas, 
the most flagitious monsters of his time, 
is mentioned in allcivìl and ecclesiastica.l 
histories. Fleury quotes a remarkable 
letter to the patriarchs of Antioch and 
Alexandria wherein he says that St, 
Peter has one see, divided into three, 
Rome, Antioch, and Alexandria; stoop- 
ing to this n.bsurdity, and inconsistence 
with his real s)"stem, in order to concil- 
iate their allia.nce against his more im- 
mediate rival. the patriarch of Constan- 
tinople. lIist, Ecclés, t, viii. p, 124, 
2 Gregory seems to have established 
the appellant, jurisdiction of the see of 


Rome, which had been long in suspense. 
Stephen, a Spanish bishop, having been 
deposed, appealed to Home, Gregory 
sent a legate to Spain, with full powf>rs 
to confirm or rescind the sentence. lie 
says in his letter on this occasion, à 
sede apostolicâ, quæ oillnium ecclesi- 
arum caput est, causa hoo' audienda ae 
dirimenda fuerat. De 
larca, 1. vii. c. 18, 
In writing to the bishops of France he 
enjoins them to obey Virgili us bishop of 
ArIes, whom he has appointed his legate 
in I!'rance, secundùm Rntiquam consue, 
tndinem; so that, if any contention 
should arise in the church, he may ap' 
pease it by his authority, as vicegerent 
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It cannot, I think, be said that any 111aterial acquisitions of 
ecclesiastical power were obtained by the successors of Greg- 
ory for nearly one hundred and fifty years. 1 As none of 
them possessed vigor and reputation equal to his o,vn, it 
might even appear that the papal influence was retrograde. 


of the apostolic see; auctoritatis suæ 
vigore, vicibus nempe apostolicæ sedis 
functus, discretâ lllodera.tione compescat. 
Gr(>gorii Opera, t, ii, p, 783 (edit, Bene- 
dict,) j Dupin, p, 34; Pasquier, Recher- 
ches de lit .l!'rance, 1. Hi. c, 9, 
1 I observe that some modern publi- 
cations annex consiùerable importance 
to a supposell concesE-<ioll of the title of 
Univer
al }
ishop, made by the emperor 
Phocas in 606 to Boniface III., and even 
appear to date the pa,pal supremacy from 
this epoch, Those who have imbibed this 
notion ma,y probably have been misled 
by a loose expression in l\1osbeim's Eccle- 
siastical History, vol. ii. p, 169; though 
the general tenor of that passage by no 
means gives countenance to their opiu- 
ion, But there are several strong objec- 
tions to our considering this as a leading 
fact, much lcss as marking an era in the 
history of the papacy. 1, Its truth, as 
commonly stated, appears more than 
questionable. The Roman pontim
, Greg- 
ory I, and Bonitace III., had been ve- 
hemently opposing the assumption of 
this title by the patriarch of Constanti- 
nople. not as due to themE-<elves. but as 
one to which no Li
l1op could legitimately 
pretend, There would be something al- 
most ridiculous in the emperor's imme- 
diately conferring an appellation on 
them8elves which they bad just dis- 
claimed.; and though this objection 
would not stand against evidence, yet 
whl'n we find no better authority quoted 
for tÍle fact than Baronius, who is no 
authority at all, it retains considerable 
wcight, Anù inùeeù the want of early 
testimony is so decisive an objection 
to any alleged hbtorical fact, that, but 
for the strd.nge prepossessions of 
ome 
men, one might rest the case here, 

'leury takes no notice of this part of the 
story, though he tells us that Phocas 
compelled the patriarch of Constanti- 
nople to resign his title. 2. But if the 
strongest proof could be advanced for 
the authenticity of this circumstance, we 
might well deny its importance, The 
conce

ion of Phoc:ìs could. have been of 
1.10 validity in Lombardy, France, and 
fJther we
tern countries, where neverthe- 
less the papal sUJ)remacy was incom- 
pa.rably more establi
hed than in the 
East, 3, Even within the empire it 
could have had no efficacy after the vio- 
lent death of that usurper,which followed 


soon afterwards, 4, The title of Uni- 
versal Bishop is not very intelligible; 
but, whatever it meant, the patriarchs of 
Constantinople had borne it before, and 
coutinued to bear it ever afterwarùs. 
(Dupin, De Antiquâ Disciplinâ, p, 329,) 
5. The preceding popes, Pelagius II, and 
Gre
ory 1. had constantly disclaimed the 
appellation. though it had been adopted 
by some towards Leo the Great in the 
council of Cha1cedon (}'leury, t. viii. 
p, 95); nor does it appear to have been 
retained by the successors of Boniface. 
It is even laid down in the decretum of 
Gratian that the pope is not styled uni- 
versal: nec etiam Romanns pontifex uni- 
versalis appellatur (p, 303. edit, 1591), 
though some refer its aR8umption to the 
ninth century. Nouveau Traité de Diplo- 
matique, t, v, p. 93, In fhct it has never 
been an usual title. 6. 'fhe popes had 
unq uestionably exercised a species of 
supremacy for more than two centuries 
before this time, which had lately reached 
a high point of authority under Gregory I, 
The rescript of Valentinian III. in 455, 
quoted in a former note, would certainly 
be more to the purpose than the letter 
of Phocas, 7. Lastly, there are no sen- 

ihle mark
 of this supremacy making- a 
more rapid progress for a century and a 
half after the pretcuded grant of that 
emperor, [1818,] The earliest mention 
of this transaction that I have found, and 
one which puts an end to the pretended 
concession of such a title as Universal 
Bishop
 is in a brief general chronolog'y, 
by ßede. elltitlell 'Dc Temporum Ha- 
tione,' He only says of Phoca
, - Hic, 
rogante papa Bonif:.lcio, statl1it sedem 
Romanæ et apostolicæ ecclegiæ capu: 
esse omnium eccle:o-:ia.rum, quia eccle
ia 
Constantinopolitana primam se omnium 
ecclesiarum scribebat, Bedæ Opera, cud 
Giles, vol. vi. p. 323, This was probably 
the exact truth; and the subsequent 
adLlitions were made by some zealous 
partisans of Rome, to be seiæd hold of 
in a later age, and turned :t:!ainst her by 
some of her equally zealous enemies. 
The distinction generally m:ule is, that 
the pope is "universaiis c{'clesiæ epis- 
copus," but not '"episeopu
 universalisj" 
that is, he has no immediate juris,liction 
in the dioceses of other biE-<hop
, though 
he can correct them for thl' undue exer- 
('be of their own, Tht3 Ultramontancs 
of course go further. 
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But in effect the principles which supported it 'v ere taking 
deeper root, and acquiring strength by occasional though not 
very frequent exercise. Appeals to the pope 'were some.. 
times maùe by prelates dissatisfied \vith a local sentence; but 
his judgment of reversal ,vas not ahvays executed, as \ve per.. 
ceive by the instance of bishop 'Vilfi'id. 1 National councils 
were still convoked by princes, and canons enacted under 
their authority by the bi
hops ,vho attended. Though the 
rhurch of Lombardy ,vas under great subjection during this 
period, yet those of France, and even of England, planted as 
the latter had been by Gregory, continued to preserve a 
tolerable measure of in(lependence. 2 'l'he first striking in- 
fringement of this ,vas made through the influence of an 
Englislnnan, 'Vinfrit1, better known as St. Boniface, the 
S ' apostle of Germany. Having undertaken the 
t. Bomface. ' f ,. rl " d h . 11 h h 
converSIon 0 lurIngla, an ot er stI eat en 
countries, he applied to the pope for a commission, and was 
consecrated bi
hop ,vithout any determinate see. Upon this 
occasion he took an oath of obedience, and became ever af- 
ter\vards a zealous upholder of the apostolical chair. His 
success in the conversion of Germany ,vas great, his reputa- 
tion eminent, which enabled him to effect a material reyolu- 
tion in ecclesiastical government. Pelagius II. had, about 
580, sent a pallium, or vest peculiar to metropolitans, to the 
bishop of ArIes, perpetual vicar of the Roman see in Gau1. 3 


1 I refer to the English historianR for 
the history of 'Vilfrid, which neither 
altop:et,her supports. nor much impeaches, 
the independency of our Anglo-Saxon 
church in 700; a matter hardl} worth so 
much contention as Usher and Stilling- 
fleet f:pem to have thought, The C01l- 
secration of 'fheodore by pope Vitalian 
in ù68 i
 a stronger fact, and cannot be 
got over by those injudiciou
 protestants 
who take the bull by the horns. The 
history of Wilfrid has been lately put in 
a Ugh t a
 [;1 vorable fiS possible to him- 

elf and to the authority of Rome by Dr. 
IJingard, 'Ve have for this to rely on 
Eddius (puùlished in Gale's Scriptores), 
R panegyrist ill the usu3-1 style of legend- 
ary biography. - a style which has, on 
me at least, the effect of produeing utter 
distrust, :\Iendacity is the badge of all 
the tribe. Beùe is more respectable; 
but in this case we do not learn much 
from him. It seems impossible to deny 
that, if Eùùi us is a trustworthy histo- 
rian, Dr, Lingard has made out. his case; 
and that we must own appeals to Rome 
to have been recognized in the Anglo- 


Saxon church, Nor do I perceive any 
improbability in this, considering that 
the church had been founded by Au- 
gustin, and restored by Theodore, both 
under the authority of the Roman f:ee, 
This intrinsic presumption is worth more 
t\lan the testimony of Edd.ius, But we 
see by the rest of Wilfrid's history that 
it waR not ea
y to put the sentence of 
Rome in execution, The plain facts are, 
that, having gOlle to Rome claiming the 
see of York, and having had his claim 
recognized by the pope, he ended his 
days as bishop of lIexham, 
2 Schmidt, t, i. p, 386, 394, 
3 Ut a(l instar suum, in Galliarum 
partibu'< pl;mi s:1cerdotis locum obtineat, 
et quhlquiù ad guLeruationem vel dis- 
pensationem ec<'leRiastici status gerpn- 
dum eRt, servati
 p:1trum regulis, et se(lis 
apostolicæ constitll tis. fà-CÎat, Præterea, 
pallium illi cOllcedit, &c, Dupin, p, 34, 
Gregory J, confirmed this vicariate to 
Virgilius bishop of Arlt's, and gave him 
the power of con vok i ng synods. De 
1\larca, 1. vi. c, 7. 
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Gregory I, had made a similar present to other metropoli.. 
tan
, But it was never supposed that they ,vere obliged to 
\vait for this favor before they received consecration, until a 
synod of the French and German bishops, held at Synod of 
Frankfort in 742, by Boniface, as legate of pope Frankfort. 
Zachary. It ,vas here enacted that, as a token of their ,vil- 
t ling subjection to the see of Rome, all n1etropolitans should 
request the pallium at the hands of the pope, and obey his 
la \vful commands.! This ,vas construed by the popes to 
lllean a prolllise of obedience before receiving the pall, ,vhich 
,vas changed in after times by Gregory VII. into an oath of 
fealty. 2 
This council of Frankfort claims a leading place as an 
epoch in the history of the papacy. Several events ensued, 
chiefly of a political nature, ,vhich rapidly elevateù that 
usurpation ahnost to its greatest height. SubjectR of the 
throne of Constantinople, the popes had not as yet interfered, 
unless by n1erc adnlonition, ,vith the telnporal magistrate. 
The first instance ,vherein the civil duties of a nation and 
the rights of a cro\vn appear to have been submitted to his 
decision ,vas in that f
lmous reference as to the deposition of 
Childeric. It is impossible to consider this in any other light 
than a
 a point of casuistry laid before the first religious 
judge in the church. Certainly, the Franks ,vho raised the 
king of their choice upon their shields never drea-nled that a 
foreign priest had conferred upon him the right of governing. 
Yet it ,vas easy for succeeding advocates of Rome to construe 
this transaction very favorably for its usurpation over the 
thrones of the earth. 3 


1 Decrevimus, says Bonifa.ce, in nostro 
synodali conventu, E't confes
i SUllIUS 
fidem catholicam, et unitatem et subjec- 
tionem Romanæ eccle
iæ fine tenus ser- 
vare, S. Petro et vicario ejus velIe sub- 
jiei, metropolitanos pallia ab illâ sede 
quærere, et, per omnia. præcepta S, Pe- 
tri callonicè sequi. De Marca. 1. vi. c, 7; 
Schmidt, t, i. p, 424, 438, 446, This 
writer justly remarks the obligation 
which Rome had to St, Boniface, who 
anticipated th(> 3ystem of Isidore, \\,Te 
have a letter from him to the English 
clergy, with a copy of canons pa

ed in 
one of hi
 synods
 for the exaltation of 
the apostolic see. but the church of Eng- 
land was not then inclille,-l to acknowl- 
edge so gr(>at a supremacy in ltome, 
Collier's Eccles, lIi
tory, p, 12'3, 
In the eighth gene'\"al council, that of 


Constantinople in 872, this prerogative 
of sending the pallium to metropolitans 
was not only confirmed to the pope, but 
extenùed to the other patriarchs, who 
had every disposition to become as great 
usurpers as their more fortunate elder 
brother, 
2 De l\Iarca, ubi supra, Schmidt, t, ii, 
p, 262, According to the latter, this 
oath of fidelity was exacted in the ninth 
century; which is very probable, si !ice 
Gregory VII, himself did but fill up the 
skckh which Nicholas 1. and ,John VIII, 
had delineated, I have since found this 
confirmed by Gratiau, p, 305, 
3 Eginhard says that Pepin was made 
king per allctoritatem Romaui poi.! titids ; 
an ambiguous word. which ma.y rise to 
cmnmnnr/, or sink to arll:;Cf, H('('orùÎllg to 
the disposition of the interpreter. 
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I shan but ju
t glance at the subsequent political revolu- 
tions of that period; the invasion of Italy by Pepin, his 
,1i)llation of the exarchate to the Holy See, the conquest of 
]
olnùardy by Charlemagne, the patriarchate of Rome con- 
f(
lT(,c1 upon both these princes, and the revival of the West- 
ern empire in the person of the latter. These events had a 
lIatural tendency to exalt the papal supremacy, ,vhich it is 
needless to indicate. But a circulnstance of a very different 
nature contributed to this in a still greater degree. About 
the conclusion of the eighth century there appeared, uuder 
the nalne of one Isidore, an unknown person, a collection of 
False ecclesiastical canons, no, v commonly denominated 
DecretaIs, the False Decretals. 1 rThese purported to be re- 
f'cripts or decrees of the early bishops of Rome; and their 
effect ,vas to diminish the authority of n1etropolitans over 
t heir suffragans, by establi
hing an appeIJant jurisdiction of 
the Roman See in all causes, and by forbidding national 
councils to be holden \vithout its consent. Every bi
hop, 
8ccording to the decretals of Isidore, was amenable only to 
the immetliate tribunal of the pope; by '\vhich one of the 
mo
t ancient rights of the provincial synod ,vas abrogated. 
}
very aecused person might not only appeal from an inferior 
sentence, but remove an unfinished process before the supren1e 
pontiff. And the latter, instead of directing a revision of the 
proceedings by the original judges, might annul them by his 
own authority; a strain of jurisdiction beyond the canons of 
Sardica, but certainly ,varranted by the more recent practice 
of Rome. N e,v sees ,yere not to be erected, nor bishops 
translated from one see to another, nor their resignations 
accepted, ,vithout the sanction of the pope. They were still 
indeed to be consecrated by the metropolitan, but in the pope's 
nan1e. It has been plausibly suspected that these decretals 
,,,ere forged by some bishop, in jealousy or resentment; and 


1 The era of the False Decretals has this collection of Adrian; but I have 
Dot been precisely fixed; they have sel- not observed the same opinion in any 
dom been supposed, however, to have other writer, The right of appeal from 
appearell much before 800, But there a 
entence of the metropolitan deposing 
is a genuine collection of canons pub- a bishop to the Holy See is pm-itively 
li:-ihed by Aùrian I. in 785, which contain reco
nized in the CapituI:-tries of I,ouis 
nearly the same principles, and many of the Dt'bonair(Baluze, p,IUOU); the three 
which are copied by Isidore, as well as Jatõ;t books of which, accorùillg to the 
Charlemagne in his Capitularies, De collection of Ansegisus, are said to be 
:\Iarca, 1. vii. c, 20 j Giannonp
 1. v, c, 6; apotõ;tolirâ anctoritate roborata, quia his 
Dupin, De Antiquâ Disciplinf-l, p, 1
3, cudendis maximè apostolica illterfuit le- 
Fleuty, Hist, Ecclés. t, ix, p, ..500, seems gatio, p. 1132. 
to consider the decreta-Is as older than 
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their general reception 111ayat least be partly as{xibed to 
such sentiments. The al'ehbishops ,vere exceedingly po,ver- 
ful, and might often abuse their superiority over inferior 
prelates; but the ,vhole episcopal aristocracy had abundant 
reason to lament their acquiescence in a system of which the 
metropolitans ,vere but the earliest victims. Upon these spu- 
rious decretals ,vas built the great fabric of papal suprelnacy 
over the different national churches; a fabric ,vhich has stood 
aftel' its foundation crulnbled beneath it; for no one has pre- 
tended to deny, for the last hvo centuries, that the ÏInposture 
is too palpable for any but the 1110st ignorant ages to credit. l 
The Gallican church made for son1e time a spirited though 
unavailing struggle against thi
 rising despotism. 
G IV h ' ' F L h Papal en- 
regory ., aVlng cOIne Into rance to auet t e croachments 
children of Louis the Debonair in their rebellion, O h I?- the h 
I ' l . lerarc y, 
and t ll
eatened to excommunIcate t le bIshops ,vbo 
adhered to the emperor, )vas repelled ,vith indignation by 
those prelates. "If he comes here to excomlnunicate," said 
they, ,.. he shall depart hence excommunicated." 2 In the 
subsequent reign of Charles the Bald a bold defender of 
ecclesiastical independence ,vas found in Hincmar archbishop 
of Rhein1s, the most distinguished statesman of his age. 
Appeals to the pope even by ordinary clerks had become 
comnlon, and the provincial councils, hitherto the supreme 
spiritual tribunal, as ,veIl as legislature, 'v ere falling rapidly 
into decay. The frame of church governn1ent, ,vhich had 
lasted from the third or fourth century, ,vas nearly dissolyed; 
a refractory bishop ,vas sure to invoke the supreme court of 
appeal, and generally met there ,vith a nlore favorable judi- 
cature. IIinClnar, a man equal in ambition, and almost in 
pu blic estimation, to any pontiff; sometimes came off success- 
fully in his contentions ,vith Rome. 3 But time is fatal to the 


1 I have not seen any account of the 
decretals so clear and judicious a
 in 
Schmidt's History of Germany, t, H. p, 
249, Indeed all the ecclesiastical part 
of that work is executed in a very supe- 
rior manner, See also De l\iarca, 1. iii. 
c. 5 j 1. vii, c, 20, The latter writer, 
from whom I have derived much infor- 
mation, is by no means a strenuous ad- 
versary of ultramontane pretensiom;, In 
fact, it was his object to please both in 
France and at Rome, to become both an 
at'chbishop and a cardina.l. IIe failed 
nevertheless of the latter hope j it being 
impossible at that time (1ü50) to satis(y 
VOL. II, 11 


the papal court, without sacrificing at 
together the Gallican church and the 
crown. 
2 De :Marca, 1. iv, c, 11 j Velly, &c, 
3 De Marca 1. iv. c, 68, &c, j 1. vi. c. 14, 
28; 1. vii, c, 21. Dupin, p, 133, &c, 
Hist, du Droit Ecclés, }'rançois, p,188, 
224, Velly, &c. Hincmar however was 
not consistent; for, having obtained the 
see of Rheims iu an equivocal manner, 
he had applied for confirmation at Rome, 
and in other re
pects impaired the Gal
 
lican rights, P
u-:quier, Uecherches de Is 
'France,!. iii, c, 12, 
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unanill1ity of coalitions; the French bishops ,vere accessible 
to super6titious prejudice, to corrupt influence, to n1U tual 
jealousy. Above all, they were conscious that a persuasion 
of the pope's on1nipotence had taken hold of the laity. 
Though they con1plained loudly, and invoked, like patriots 
of a dying state, names and principles of a freedo1l1 that ,vas 
no more, they submitted almost in every instance to the con- 
tinual usurpations of the Holy See. One of those ,vhich 
most annoyed their aristocracy ,vas the concession to monas- 
teries of exemption from episcopal authority. These had 
been very unCOIDlnon till about the eighth century, after 
,vhich they were studiously multiplied. l It ,vas naturally a 
favorite object ,vith the abbots; and sovereigns, in those ages 
of blind veneration for monastic establislunents, ,vere pleased 
to see their o,vn foundations rendered, as it ,vould seen1, more 
respectable by privileges of independence. The popes had 
a closer interest in granting exen1ptions, ,vhich attached to 
them the regular clergy, and low"ered the dignity of the 
bishops. In the eleventh and t,velfth centuries whole orders 


1 The earliest instance of a papal ex- the bishops had exercised an arbitrary, 
emption is in 455, which indeed is a and sometimes a tyrannical power over 
respecta.ble antiquity. Others scarcely the secular clergy; and after the monks 
occur till the pontificate of Zachary in became part of the church, which was 
the middle of the eighth century, who before the close of the sixth century, 
granted an exemption to Mont
 Casino, they also fell under a control not always 
ita ut nullius juri subjaceat, nisi solius fairly exerted. Both complained greatly, 
Romani pontificis. See this discussed as the acts of councils bear witness:- 
in Giannone, 1. v, c, 6, Precedents for Un fait important et trop peu remarque 
the exemption of monasteries from epis- se révèle çà et là dans Ie cours de cette 
copal jurisdiction occur in lUarculfus's époque; c'est la lutte des prêtres de 
forms compiled towards th(' end of the paroissecontre les évéques. Guizot, lIist, 
seventh century, but these were by royal de la Civilis, en France. Leçon 13, In 
authority. The kings of France were this contention the weaker must have 
supreme heads of their national church, given way: but the regulars, sustained 
Schmidt, t. i. p, 382; De ::\larca, 1. Hi. by public respect, and having the COUll- 
c, 16; Fleury, Institutions au Droit, t, i, tenance of the see of Rome, which bf'gan 
p. 228, Muratori, Dissert, 70 (t, iii. to encroach upon episcopal authority, 
p, 104, Italian), is of opinion that ex- came out succe
sful in securing them- 
emptions of monasteries from episcopal selves by exemptions from the jurisdic- 
visitation did not become frequent in tion of the bishops. The latter furnished 
Italy till the eleventh' century; and that a good pretext by their own relaxation 
many charters 0' this kind are forgeries. of manners. The monasteries in the 
It is held also by some English anti- eighth and ninth centuries seem not to 
quaries that no Anglo-Saxon monastery have given occasion to much reproach, 
was exempt, and that the first instance at least in comparison with the prela.cy. 
is that of Battle Abbey under the Con- Au commencement du huitième siècle, 
queror; the charters of an earlier date l'église était elle tombée dans un désorùre 
naving been forged. Hody on Convoca- presque égal à celui de la société civile, 
tiOIlS, p, 20 and 170, It is remarkable Sans supérieurs et sans inférÍeurs à re.. 
that this gIant is made by \Villiam, and douter, dégagés de la surveillance des 
confirmed by Lanfranc. Collier, p, 256, métropolitains comme des concHes et de 
Exemptions became very usual in Eng- l'influence des prêtr
s, une foule d'évê- 
land afterwards, Henry, vol. v, p,3..'37, ques se livraient aux plus scandaleux 
It is nevertheless to be admitted that excès, 
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of monks 'v ere declared exempt at a single stroke; and the 
abuse began to a\vaken loud complaints, though it did not fail 
to_ be aggra vateù after\vards. 
The principles of ecclesiastical supren1acy were readily 
applied by the popes to support still more insolent and upon 
u
urpations. Chiefs by divine commission of the civil govern- 
. ments. 
whole church, every earthly sovereJgn must be sub- , 
ject to their interference. The bishops indeed had, Lothalre. 
,vith the common \veapons of their order, kept their o\vn sov- 
8H
igns in check; and it could not seem any extraordinary 
streteh in their supren1e head to assert an equal prerogative. 
Gregory IV., as I have n1entioned, became a party in the 
revolt against Louis I., but he never carried his threats of 
excommunication into effect. The first instance ,vhere the 
Roman pontiffs actually tried the force of their arms against 
a sovereign ,vas the excommunication of Lothaire king of 
Lorraine, and grandson of Louis the Debonair. This prince 
had repudiated his ,vife, upon unjust pretexts, but \vith the ap- 
probation of a national council, and had subsequently married 
his concuùine. Nicolas I., the actual pope, despatched two 
legates to investigate this business, and decide according to 
the canons. They hold a council at l\Ietz, and confirm the 
divorce and marriage. Enraged at this conduct of his am- 
bas
adors, the pope summons a council at Rome, annuls the 
sentence, deposes the archbishops of Treves and Cologne, 
and directs the king to discard his mistress. After some 
shuffling on the part of Lothaire he is excommunicated; and, 
in a short time, we find both the king and his prelates, who 
had begun ,vith expressions of passionate contell1pt to\vards 
the pope, suing humbly for absolution at the feet of Adrian 
II., successor of Nicolas, ,vhich \vas not granted \vithout diffi- 
culty. In all its 1llOst ilnpudent pretensions the I-Ioly See has 
attended to the circumstances of the time. Lothaire had 
pow'erful neighbors, the kings of France and Germany, eager 
to invade his don1inions on the first intinlation from Rome; 
while the real scandalousness of his behavior must have 
intimidated his conscience, and di
gusted his subjects. 
Excommunication, "\vhatever opinions may be entertained 
as to its religious efficacy, was originally nothing Excommuni- 
more in appearance than the exercise of a right caUons. 
which every society clainls, the expulsion of refractory mem.. 
bel's from its body. No direct temporal disadvantages attended 
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this penalty for several ages; but as it ,vas the most severe of 
spiritual censures, and tended to exclude the object of it not 
only fron} a participation in religious rites, but in a consider- 
able degree fi-om the intercourse of Christian society, it ,vas 
used sparingly and upon the gravest occasions. Gradually, 
as the church became more po,verful and more imperious, 
excommunications ,vere issued upon every provocation, rather 
as a weapon of ecclesiastical ,varfare than ,vith any regard to 
its original intention. rl'here was certainly some pretext for 
n1any of these censures, as the only means of defence ,vithin 
the reach of the clergy when their possessions were lawlessly 
violated. 1 Others were founded upon the necessity of en- 
forcing their contentious jurisdiction, \vhich, ,vhile it ,vaß 
rapidly extending itself over almost all persons and causes, 
had not acquired any proper coercive process. The spiritual 
courts in England, ,vhose jurisdiction is so multifarious, and, 
in general, so little of a religious nature, had till lately no 
means even of compelling an appearance, much less of en- 
forcing a sentence, but by excommunication. 2 Princes who 
felt the inadequacy of their o\vn la,vs to secure obedience 
called in the assistance of more formidable sanctions. Several 
capitularies of Charlemagne denounce the penalty of eXtOID- 
n1unication against incendiaries or deserters from the army. 
Charles the Bald procured similar censures against hi:; re- 
volted vassals. Thus the boundary between temporal and 
spiritual offences gre\v every day less distinct; and the clergy 
were encouraged to fresh encroachments, as they discovered 
the secret of rendering them successfu1. 8 
The civil magistrate ought undoubtedly to protect the just 
rights and la,vful jurisdiction of the church. It is not so evi- 
dent that he should attach temporal penalties to her censures. 
Excommunication has never carried such a presumption of 
moral turpitude as to disable a man, upon any solid princi- 
ples, from the usual priyileges of society. Superstition and 
tyranny, however, decided other\vise. The support due to 
church censures by temporal judges is vaguely declared in 
the capitularies of Pepin and Charlemagne. It became in 
tater ages a more established principle in France and Eng- 


1 Schmidt, t, iv, p, 217; Fleury,Insti- a proce
s in contempt, was abolished in 
tutions au D1'oit, t, ii. p, 192, England, but retained in Ireland. 
2 By a recent statute, 53 G. III. c, 127, 3 
lém. de l'Acad. des Inscript. t. 
the writ De excommunicato capiendo, as xxxix, p, 596, &c, 
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land, and, I presume, in other countries. By our common 
la\v an excolnmunicated person is incapable of being a ,vit- 
ness or of bringing an action; and he may be detained in 
prison until he obtains absolution. By the Establishments 
of St. Louis, his estate or person might be attached by the 
magistrate. 1 These actual penalties ,vere attended by marks 
of abhorrence and ignon1iny still n10re calculated to make an 
impression on ordinary minds. They ,vere to be shunned, 
like men infected \vith lepro;:;y, by their servants, their friends, 
and their families. T\vo attendants only, if we may trust a 
current history, remained ,vith Robert king of France, ,vho, 
on account of an irregular marriage, ,vas put to this ban by 
Gregory V., and these thre\v all the meats which had passed 
his table into the fire. 2 Indeed the mere intercourse ,vith a 
pr05cribed person incurred ,vhat ,vas called the lesser ex- 
c0J11munication, or pri vation of the sacraments, and required 
penitence and absolution. In some places a bier was set 
before the door of an excon1municated individual, and stones 
thro\vn at his ,vindo\vs: a singular method of compelling his 
submission. 8 Every\vhere the excommunicated ,vere debarred 
of a regular sepulture, \vhich, though obviously a matter of 
police, has, through the superstition of consecrating burial- 
grounds, been treated as belonging to ecclesiastical control. 
Their carcasses 'v ere supposed to be incapable of corruption, 
,vhich seems to have been thought a privilege unfit for those 
\vho had died in so irregular a manner. 4 
But as excommunication, ,vhich attacked only one and 
perhaps a hardened sinner, ,vas not ahvays effica- I t di t 
. h 1 h h d n er c s. 
ClOtH;;, t e c 1urc a recourse to a more compre- 
hensive punishment. For the offence of a nobleman she 
put a county, for that of a prince his entire kingdom, under 
an interdict or suspension of religious offices. No stretch of 
her tyranny \vas perhaps so outrageous as this. During an 
interdict the churches were closed, the bells silent, the dead 


1 Ordonnances des Rois, t. i. p, 121. 
But an excommunicated person might 
sne in the lay, though not in the spirit- 
ual court, No law seems to have been so 
Severe in this respect as that of England; 
though it is not strictly accurate to say 
with Dr, Co
ens (Gibson's Codex, p, 1102), 
that the writ De excommun, capiendo 
Is a privilege peculia-I' to the English 
church. 


2 Velly, t, ii. 
3 Vaissette, I-list, de Languedoc, t, iii. 
Appendix, p 850; Du Cange, v. Excom- 
municatio, 
4 Du Can
e, v. Imblocatus: where 
several authors are referred to, for the 
constant opinion among the members of 
the Greek church, that the bodies of ex- 
communicated persons remain in statu 
quo. 
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unburied, no rite but those of baptism and extrelne unction 
perfol"Ined. The penalty fell upon those ,vho had neither 
partaken nor could have prevented the offence; and the 
offence was often but a private dispute, in ,vhich the pride of 
a pope or bishop had been \vounded. Interdicts were so rare 
befbre the time of Gregory VII., that son1e have referred 
them to him as their author; instances may ho\vever be found 
of an earlier date, and especially that \vhich accompanied the 
above-mentioned excolnmunication of Robert king of France. 
They were after,vards issued not unfrequently against king. 
doms; but in particular districts they continually occurred. 1 
This was the mainspring of the Inachinery that the clergy 
set in motion, the lever by ,vhich they moved the "
orld. 
Fron1 the moment that these interdicts and excommunications 
had been tried the po\vers of the earth might be said to have 
existed only by sufferance. Nor was the validity of such 
denunciations supposed to depend upon their justice. The 
in1poser indeed of an unjust excomn1unication ,vas guilty of 
a sin; but the party subjected to it had no remedy but sub- 
mission. He ,vho disregards such a sentence, says Beau- 
n1anoir, renders his good cause bad. 2 And indeed, without 
annexing so much importance to the direct consequences of 
an ungrounded censure, it js evident that the received theory 
of religion concerning the indispensable obligation and mys- 
terious efficacy of the rights of communion and confession 
must have induced scrupulous n1inds to Jnake any temporal 
sacrifice rather than incur their privation. One is rather 
surprised at the instances of failure than of success in the 
en1ployment of these spiritual ,veapons against sovereigns or 
the laity in general. It was perhaps a fortunate circumstance 
for Europe that they 'v ere not introduced, upon a large scale, 
during the darkest ages of superstition. In the eighth or 
ninth centuries they \vould probaLly have met with a more 
implicit obedience. But after Gregory VII., as the spirit of 
ecclesiastical usurpation became more violent, there gre'\v up 
by slo,v degrees an opposite feeling in the laity, which ripen. 
ed into an alienation of sentiment from the church, and a 
conviction of that sacred truth \vhich superstition and soph.. 
is try have endeavored to eradicate from the heart of Inan, 


1 Giannone, 1. vii. c, 1; Schmidt, t, iv. pUn9-, p. 288; St, l\Iarc, t, ii. p. 535 j 
p. 220; Dupin, De antiquâ Eccl. Disci- Fleury, Institutions, t, ii. p. 200. 
2 p, 261. 
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that no tyrannical government can be founded on a divine 
COlnnnSSlon. 
Excolnmunications had very seldom, if eyer, been ley. 
elleù at the head of a sovereign before the instance 
f . L I . H .' , . b ., d th Further 
o at lau'e. IS IgnonnnIous su mISSIon an e usurpation 
general feebleness of the Carlovingian line pro- of the 
1 ,1 ' , f h I d . popes. 
[ ueeu a repetItIon 0 t e ll1enace at east, an In 
ca
es more evidently beyond the cognizance of a spiritual 
authority. Upon the death of this Lothaire, his uncle Charles 
the Bald having possessed himself of Lorr
lÍne, to ,vhich the 
emperor Louis II. had juster pretensions, the pope Adrian 
II. ,,'arned him to desist, declaring that any attempt upon 
that country ,vould bring do"\vn the penalty of excommunica- 
tion. Sustained by the intrepidity of Hincmar, the king did 
not exhibit his usual pusillanimity, and the pope in this in- 
stance failed of success. l But John VIII., the next occupier 
of the chair of St. Peter, carried his pretensions to a height 
,vhich none of his predecessors had reached. ï'he Carlovingian 
princes had formed an alliance against Boson, the usurper of 
the kingdom of ArIes. The pope ,vrites to Charles the Fat, 
" I have adopted the illustrious prince Boson as my son; be 
content therefore ,vith your o\vn kingdom, for I shall instant- 
ly excommunicate all \vho attempt to injure my son." 2 In 
another letter to the same king, 'v ho had taken some prop- 
erty fi
on1 a convent, he enjoins hin1 to restore it ,vithin sixty 
days, and to certify by an envoy that he had obeyed the com- 
mand, else an excommunication ,,,ould immediately ensue, to 
be followed by still severer castigation, if the king should not 
repent upon the first punishment. 3 These expressions seem 
to intin1ate a sentence of deposition fron1 his throne, and thus 
anticipate by hvo hundred years the famous era of Gregory 
VII., at which ,ve shall soon arrive. In some respects John 
VIII. even advanced pretensions beyond those of Gregory. 
He asserts very plainly a right of choosing the emperor, and 
Inay seein indirectly to have exercised it in the election of 
Charles the Bald, ,vho had not primogeniture in his favor. 4 
This prince, ,vhose restless anlbition ,vas united ,vith mean.. 
ness as ,veIl as insincerity, consented to sign a capitulation, 


1 De :Marca, 1. iv, c, 11, 4 Baluz. Capitularia, t. ii, p, 251; 
2 Schmidt, t. ii. p. 260, Schmidt, t. ii. p, 197, 
3 Durioribus deinceps sciens te ver- 
beribus erudiendum, Schmidt, p, 261. 
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)n his coronation at R0I11e, in favor of the pope and church, 
a precedent ,vhich ,vas iUlproved upon in subsequent ages. 1 
Ronle ",.as now' prepared to rivet her fetters upon sovereigns, 
and at no period have the condition of society and the cir- 
Clullstances of civil government been so favorable for her 
ambition. But the consummation ,vas still sus- 
Their d d d 1 d .l'. 
degeneracy pen e , an even ler progress arreste , lor more 
in the tenth than a hundred and fifty years. This dreary inter- 
century. . 
 . h I f I b 
vallS tilled up, In t e anna sot le papacy, y a 
series of revolutions and crimes. Six popes ,vere deposed, 
two lllurderec1, one mutilated. Frequently t"vo or even three 
cOlllpetitors, among ,vhonl it is not ahvays possible by any 
genuine criticism to di
tinguish the true shepherd, drove each 
other alternately from the city. A fe,v respectable names 
appear thinly scattered through this darkness; and some-. 
times, perhaps, a pope who had acquired estimation by his 
prirate virtues may be distinguished by some encroacllluent 
on the rights of princes or the privileges of national churches. 
But in general the pontiffs of that age had neither leisure nor 
capacity to perfect the great system of temporal supremacy, 
and looked rather to a vile profit from the sale of episcopal 
COl1firnlations, or of exemptions to monasteries.
 
The corruption of the head extended naturally to all other 
Corruption members of the church. All V\Tl ters concur in 
of morals, stigluatizing the dissoluteness and neglect of de- 
cency that prevailed among the clergy. "I'hough several 
codes of ecclesiastical discipline had been compiled by par- 
ticular prelates, yet neither these nor the ancient canons 
,vere much regarded. The bishops, indeed, ,vho ,vere to 
enforce them had most occasion to dread their severity. 
They ,vere obtruded upon their sees, as the suprellle pontiffs 
,vere upon that of ROllle, by force or corruption. A child 
of five years old was made archbishop of Rheims. The see 
of Narbonne ,vas purchased for another at the age of ten. 3 
By this relaxation of nlorals the priesthood began to lose its 
hold upon the prejudices of mankind. These are nourished 
chiefly indeeù by shining' examples of piety and yirtue, but 
abo, in a superstitious age, by a
cetic observances, by the fast- 


1 Schmidt, t, it p, 199, p. 2fi2, It was almost general in the 
2 Schmi(lt, t, ii. p, 414; Mosheim; church to have bishops under twenty 
S,t, Marc; Muratori, Ann, d'Italia, pas- years olù, ld, p, 149, Even the pope 
81m, Bcncùict IX, is saiù to have beeu only 
3 Vaissette, Rist. de Languedoc, t, ii. twelve, but this has been doubted, 
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ing and watching of monks and hermits, who have obviously 
so bad a lot in this life, that IneH are induced to conclude that 
they must have secured a better reversion in futurity. The 
regular clergy accordingly, or monastic orders, ,vho practised, 
at least apparently, the specious impostures of self-Inortifica- 
tion, retained at all times a far greater portion of respect 
than ordinary priests, though degenerated themselves, as ,vas 
admitted, froIn their prin1itive strictness. 
T\vo crin1es, of at least violations of ecclesiastical law, had 
become almost universal in the eleventh century, N 1 t f 
d . d 1 , d ' . eg ec 0 
an excite genera In IgnatIon - the Inarriage or th
 rules of 
concubinage of priests, and the sale of benefices. celibacy. 
By an effect of those prejudices in htvOr of austerity to which 
I have just alluded, celibacy had been, from very early times, 
enjoined as an obligation upon the clergy. It ,vas perhaps 
permitted that those already Inarried for the first time, and to 
a virgin, might receive ordination; and this, after prevailing 
for a length of time in the Greek church, ,vas sanctioned by 
the council of rI'rullo in 691,1 and has ever since continued 


1 This council was held at Cons tan- feeble barrier to the impulse of the pas- 
tinople in the dome of the palace, called sions," Ang,-Sax, Church, p,lï6. 1Vhat- 
Trullus, by the Latins. The nomina- ever may have been the case in England, 
tive Trullo, though solæcistical, is used, those who look at the abstract of the 
I believe, by ecclesiastical writers in canons of French and Spanish councils, 
English. St, :\Iarc, t, i. p. 294; Art de in Dupin's Ecclesiastical History, from 
vérifier les Dates, t, i. p, 157; Fleury, the sixth to the eleventh century, will 
Rist. Ecclés, t, x, p, 110, Bishops are find hardly one wherein there is not 
not within this permission, and cannot some enactment against bishops or priests 
retain their wives by the discipline of the retaining wives in their houses. Such 
Greek church. Lingard says of the An- provisions were not repeated certainly 
glo-Saxon church, -" During more than without reason; so that the remark of 
200 years from the death of A ugustin the Fleury, t, xi, p, 594, that he has found 
laws respecting clerical celibacy, so ga.ll- no instance of clerical marriage before 
ing to the natural propensities of man, 893, cannot weigh for a great deal. It is 
but so calculated to enforce an elevated probable that bishops did not often marry 
idea of the sanctity which becomes the after their consecration; but this canllot 
priesthood, were enforced with the ut- be presumed of priests. Southey, in his 
most rigor: but during part of the ninth Vindiciæ Ecclesiæ Anglicauæ, p, 290, 
century and most of the tenth, when the while he produces some instances of 
repeated and sanguinary devastations of clerical matrimony, endeavors to mis- 
the Dilnes threatened the destruction of lead the rea.der into the supposition that 
the hierarchy no less than of the govern- it was even conformable to ecclesiastical 
ment, the ancient canons opposed but a canons,'*' 
'*' A late writer, who has glosed over every fact in ecclesiastical ,history which 
could make aO'ainst his own particular tenets. asserts, -" In the earlIest ages of the 
church no r
"ìtriction whatever had been placed on the clergy in this re
pe
t." 
Palmer's Compendious Ecclesiastical History, p, 115, This may be. and I belIeve 
it is, very true of the Apostolical period; but the H earliest ages" are 
enerally 
understood to go further: and certainly the prohibition of ma
'riage to prI?sts was 
an established custom of some antiquity a.t the time of the !\'1cene councIl., The 
question agitated there was, not whether priests should marry, contrary as It ';38 
admitted by their advocate to upxaia ÉKI\.Â'fjaiat; 7rapúóomt;, but whether marrIed 
men should be ordained. I do not see any difference in principle; but the church 
had made one. 
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one of the distinguishing features of its discipline. The 
Latin church, ho\vever, did not receive these canons, and has 
unifornlly persevereù in excluding the three orders .of priest
, 
aeacolI
, and subdeacons, not only from contractlng matrl- 
nlonv, but ii'onI cohabiting \vith 'wives espoused before their 
ordil;ation. rrhe prohibition, ho\vever, during some ages ex- 
isted only in the lettcr of her canons. In every country the 
secular or parochial clergy kept women in their houses, upon 
Dlore or less ackno\vlcdged terms of intercourse, by a conni- 
vance of their ecclesiastical superiors, which almost amounted 
to a positive toleration. The sons of priests ,vere capable of 
inheriting by the la\v of France and also of Castile.! Some 
vigorous efforts had been made in England by Dunstan, váth 
the assistance of I{ing Edgar, to dispossess the married 
canons, if not the parochial clergy, of their benefices; but 
the abuse, if such it is to be considered, made inces3ant prog- 
ress, till the middle of the eleventh century. There \vas 
certainly much reason for the rulers of the church to restore 
this part of their discipline, since it is by cutting off her 
members from the charities of domestic life that she secures 
their entire affection to her cause, and renders theIn, like 
veteran soldiers, independent of every feeling but that of 
fidelity to their cOIDlnander and regard to the interests of 
their body. Leo IX. accordingly, one of the first pontiffs 
,vho retrieved the honor of the apostolic chair, after its long 
period of ignominy, began in good earnest the difficult ,york 
of enforcing celibacy among the clergy.2 His successors 
never lost sight of this essential point of discipline. It ,vas 
a struggle against the natural rights and strongest affections 
of mankind, ,vhich lasted for several ages, and succeeded 
only by the toleration of greater evils than those it \vas in- 
tended t
 remove. The laity, in general, took part against 
the 111.arrled priests, ,vho were reduced to infamy and ,vant, 
or obhged to renounce their dearest connections. In many 
parts of Germany no ministers were left to P erform divine 
, 3 B 
serVIces. ut perhaps th.ere ,vas no country where the 


1 Recueil des Historiens, t. xi. preface, 
Marina, Ensayo sobre las Siete Partidas, 
c, 221, 
23, This was by virtue of the 
general indulgence shown by the cus- 
toms of that countrv to concubinaO'e or 
baragania.. the children of such an 
nion 
!Ùways inheriting in default of those born 
In solemn wedlock. Ibid, 


2 St, Marc, t, ilL p. 152, 164, 219, 602, 
&c, 
=3 Schmidt, t, iii. p. 279; l\Iartenne, 
Thesaurus Anecdotorum, t, i. p, 230. 
A Danish writer draws a still darker 
picture of the tyran ny exercised towards 
the married clergy, which, if he does not 
exaggerate, was severe indeed: alii mem. 
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rules of celibacy met ,vith so little attention as in Enaland. 
It ,vas ackno,y ledged in the reign of Henry I. th
t the 
greater and better part of the clergy \vere Inarried, and that 
prince is said to have permitted them to retain their ,vives. 1 


bris truncabantur. alii occidebantur, alii 
de patrid expellebantur, pauci sua. reti- 
nuere, Langebek, Script, Rerum Da- 
nicarum, t, i, p, 380, 
rhe prohibition 
was repeated by \Valdemar II. in 1222, 
so that there seems to have been much 
difficulty found. Id, p, 287 and p, 272, 
1 'Vilkins, Concilia, p. 387; Chronicon 
Saxon; Collier, p. 248, 286, 294; Lyttel- 
ton, vol. iii. p, 328. Tl1e third Lateran 
council fifty years afterwards speak8 of 
the detestable custom of keeping concu- 
bines long used by the English clergy. 
Cum in Anglid pravd et detestabili con- 
suetudine et longo tempore fuerit obten- 
turn, ut clerici in domihus suis fornica- 
rias habeant, Labbé, Concilia, t. x, p. 
1633, Eugenius IV, sent a legate to im- 
pose celibacy on the Irish clergy. Lyt- 
telton's Henry II. vol. ii. p. 42. 
The English clergy long set at nought 
the fulminations of the pope against' 
their domestic happiness; and the com- 
mon law, or at least irresistible custom, 
Seems to have been their shield. There 
is some reason to believe that their chil- 
drl"n were legitimate for the purposes of 
inheritance, which, however, 1 do not 
assert, ' The sons of priests are men- 
tioned in several instruments of the 
twelfth and thirteenth centuries; but we 
cannot be sure that they were not born 
before their fathers' ordination, or that 
they were reckoned legitimate, '* 
An instance however occurs in the 
Rot, Cur, Regis, A.D. 1194, where the 
assize find that there has been no presen- 
tation to the church of Dunstan, but the 
parsons have held it from father to son. 
Sir Francis Palgrave, in his Introduction 
to these records(p, 29), gives other proofs 
of this hereditary succession in bene- 
fices, Gira.ldus Cambrensis, about the 
end of Henry I1.'s reign (npwl Wright's 
Political Songs of England, p, 333), men- 
tions the marriage of the p:wochial clergy 
as almost universal. More sacerdotum 
parochialium Angliæ fere cunctorum 
damnabili q uidem et detestabili, publi- 
cam secum habebat comitem indiviùu:1m, 
et ill foco focariam, et in cubiculo COllCU- 
binam. They were called focariæ, as 
living at the same hearth; aud this 
might be tolerated, perhaps, on pretence 


of service; but the fellowship, we per- 
ceive, was not confined to the fireside. 
It was about this time that a poem, De 
Concubinis Sacerdotum, commonly at- 
tributed to "
alter Mapes, but a.lluding 
by name to Pope Innocent 111., humor- 
ously defends the uncanonical usage, n 
begins th us : - 
" Prisciani regula penitus cassatur, 
Sa.cerdos per kie et hæc oHm declina- 
batur, 
Sed per hie solummodo nunc articu- 
latur, 
Cum per nostrum præsulem hæc amo- 
veatur." 
The last lines are better known, having 
been often quoted: - 
"Ecce jam pro clericis m ultum alle- 
ga vi, 
Necnon pro presbyteris multa compro- 
bavi; 
Pater-noster nunc pro me, quoniam 
pecca vi, 
Dicat quisque presbyter cum suâ 
suavi." 
Poems ascribed to ][apes, p, 171, (Cam- 
den Society, 1841,) 
Several other poems in this very cu- 
rious volume allude to the same subject. 
In a dialogue between a priest and a 
scholar. the latter having taxed him with 
keeping a pre.'ibytera in his house, the 
parson defends himself by recrimina.- 
tion : - 
" :Malo cum presbytera pulcra fornicari, 
Servituros domino filios lucrari, 
Quam vagas satellites per antra sec- 
tari ; 
Est inhonestissimum sic dehonestari." 
(p, 256,) 
John, on occasion of the interdict pro- 
nounced against him in 1208, seized the 
concubines of the priests and compelled 
them to redeem themselves by a fine. 
Presbyterorum et clericorum focariæ per 
totam AnO'liam a ministris regis captæ 
sunt et ad se rcdimendum graviter com. 
puls
, Matt. Paris, p. 190. This is 
omitted by Lingard. 
It is said by ltaumer (Gesch, del' 110- 
henstauffcl1, vi. 235) that there w&s a 


:II: Amon{'/' the witnesses to some instruments in the reign of Edward I" printed 
by :Mr. H;dson Gurney from the court-rolls of the manor of Keswick ,in Norfolk, 
we have more than once 'Val tel' filius presbyteri. But the rest are described by the 
father's surname, except one, who is called filius Beatricis; and as h
 lllay be sus 
pected of being illegitimate, we cannot infer the contrary as to the prIest's son. 
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But the hierarchy never relaxed in their efforts; and all the 
council
 O'cneral or provincial, of the t,velfth century, utter 
denunci:üi'ons against concubinary priests. 1 After that age 
\\pe do not find thelll so frequently mentioned; and the abuse 
by degrees, though not 
uppre
se.ù, ,vas reduced ,vithin lÏ1nits 
at ,yhich the church 111lght connIve. 
Siulony, or the corrupt purchase of spiritual benefices, ,vas 
the second characteristic reproach of the clergy in 
Simony. the eleventh century. rrhe measures taken to re- 
press it deserve particular consideration, as they produced 
effects of the highest hnportance in the history of the middle 
Episcop31 ages. According to the primitive custom of the 
elections, church, an, episcopal vacancy ,vas filled up by 
election of the clergy and people belonging to the city or dio- 
cese. The subject of their choice ,vas, after the establish.. 
ment of the federate or provincial system, to be approved or 
rejected by the metropolitan and his suffragans; and, if ap- 
proved, he ,vas consecrated by them. 2 It is probable that, in 
ahno
t every case, the clergy took a leading part in the selec- 
tion of their bishops; but the consent of the laity ""as abso- 
lutely necessary to render it valid. 8 They ,vere, ho,vever, 
by degrees, excluded from any real participation, first in the 
Greek, and finally in the ,vestern church. But this ,vas not 
effected till pretty late times; the people fully preserved their 
elective rights at Milan in the eleventh century, and traces 
of their concurrence may be found both in France and Ger- 
many in the next age. 4 


married bishop of Prague durinO' the 
pontificate of Innocent III., and th
t the 
custom of clerical marriages lasted in 
Hungary and Swpden to the end of the 
thirteenth century, 
T,he marriages of English clergy are 
notice!} and condemned in some provin- 
cia.l constitutions of 1237, Matt, Paris, 
p, 381, And there is, even so late as 
1404, a manda.te by the bishop of Exeter 
against married priestB. Wilkins, Con- 
cilia, t, iii. p. 277, 
I Quidam sacerdotes Latini, says In- 
nocent III" in domibus suis habent con- 
cubinas, et nonnulli aliquas sibi non me- 
tuunt def:ponsare. Opera Innocent III. 
p,558. See also p, 300 and p, 407. The 
latter cannot be supposed a very common 
case, after so m,any prohibitions; the 
more ?sual practICe was to keep a female 
in th,etr h<?uses, under some pretence of 
relatIOnshIp or servitude, as is still said 
to be usual in Catholic countries. Du 


Cange, v. Focaria. A writer of respect- 
able authority asserts that the clergy 
frequently obt:1ined a bishop's license to 
cohabit with a mate. Harmer's ['Vhar- 
ton's] Observations on Burnet, p. 11, I 
find a passage in Xicholas de Cll'mangis 
about" 1400. quoted in J.Jewis.s Life of 
Pecock, p. 30, Plerisque in diocesibus, 
rectores parochiarum ex certo et con- 
ducto cum his præhttis pretio. passim et 
publicè concubillas tenent, This, how- 
ever, does not amount to a direct license. 
2 Marca, de Concordantiâ, &c" 1. vi. c, 2. 
8 Father Paul on Benefice q , c. 7. 
4 De l\1arca, ubi supra. Schmidt, t, iv. 
p, 173. The form of election of a bishop 
of Puy, in 1053, runs thus: clerus, popu- 
lus, ct militia elcgimus, Vaissette, lIist, 
de Languedoc, t, ii. Appendix
 p. 220, 
Even Gratian seems to admit in one 
place that the laity had a sort of share, 
though no decisive voice, in filling up an 
episcopal vacancy. Electio clericorum 
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It doe3 not appear that the early Christian en1perors inter- 
posed ,vith the freedom of choice any further than to make 
their o"rl1 confirmation necessary in the great patriarchal 
sees, such as R0111e and Constantinople, ,vhich ,vere frequent- 
ly the objects of violent competition, and to decide in contro- 
verted elections. 1 The Gothic and Lombard kings of Italy 
follo"red the same line of conduct. 2 But in the French mon- 
archy a more extensive authority ,vas assumed by the sover- 
eign. Though tbe practice ,vas subject to some variation, it 
may be said generally that the l\Ierovingian kings, the line 
of Charlemagne, and the German emperors of the housc of 
Saxony, conferred bishoprics either by direct nomination, or, 
as ,vas more regular, by recommendatory letters to the elec- 
tor5. 3 In England also, before the conquest, bishops ,vere ap- 
pointed in the ,vitenagemot; and even in the reign of 
'Villiam it is said that Lanfranc \V-,'ìS raised to the see of 
Canterbury by consent of parlialnent. 4 But, independently 
of this 'prerogative, ,vhich length of time and the tacit sanc- 
tion of the people have rendered unquestionably legitimate, 
the sovereign had other means of controlling the election of a 
bishop. Those estates and honors 'v hich compose the tern.. 
poralities of the see, and ,yithout ,vhich the naked spiritual 
privileges \vould not have tempted an avaricious generation, 
had chiefly been granted by former kings, and w'ere assÍ1ni- 
lated to lands held on a beneficiary tenure. As they seelned 
to partake of the nature of fief8, they required sinlilar forll1al- 
ities-investiture b y the lord , and an oath of fe3lt y I t . t S 
nves lure. . 
by the tenant. Charlemagne is said to have in- 
troduced this practice; and, by ,yay of vi
ible symbol, as 


est, petitio plebis. Decret. 1. i. distinctio 
62, And other subsequent passages con- 
firm this, 
1 Gibbon, c. 20; St. Marc, Abrégé 
Chronologiq ue, t. i. p. 7. 
2 Fra Paolo on BeneficE's, c, ix, ; Gian- 
none, 1. iii. c. 6; 1. iv. c,12; St, Marc, t. i, 
p,37, 
3 Schmidt, t, i. p, 3SG; t, ii. p, 245,487, 
This interference of the kings was per- 
haps not quite conformable to their own 
laws, which only reserved to them the 
confirmation. Episcopo decedente, says 
a constitution of Clotaire II, in 615, in 
loco ipsim
, qui a metropolitano ordi- 
nari debet, a provincialibus, a clero et 
populo eligatur: et si persona condigna 
fuerit, per ordinationem principis ordine- 
tur. Baluz. Capitu1. t, i. p. 21. Charle- 


magne is said to have aclhered to this 
limitation, leaving elections free. and 
only approving the person, and confer- 
ring investiture on him. F, Paul on 
Benefices. c, xv, But a more direct. in- 
fluence was restored afterwards. Ivon 
bishop of Chartres, about thE' :rear 1100, 
thus concisely expresses the several par- 
ties concurring in the creation of 8 
bishop: eligente clero, suffragante p
- 
pulo, dono regis, per manum metropoh 
tani, approbante Romano p,ontifice. 
u 
Chesne, Script. Rerum Galhcarum, t, IV. 
p, 174, , 
4 LyttE'lton's IIist. of Henry 11:, vol. IV, 
p,144. nut the passage, which he quotes 
from the Saxon Chronicle, is not found in 
the best edition, 
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usual in feudal institutions, to have put the ring and crozier 
into the hands of the newly consecrated bishop. And this 
continued for more than t\vo centuries afterwards ,vithout ex.. 
" II . t 1 
CItIng any SC<lnc a or reSJS ance. 
The church has undoubtedly surrendered part of her 
independence in return for ample endo\vments and temporal 
po,yer; nor could any claim be more reasonable than that of 
feudal superiors to grant the investiture of dependent fiefs. 
But the fairest right may be sullied by abuse; and the 
sovereigns, the lay patrons, the prelates of the tenth and 
eleventh centuries, made their po\vers of nomination and 
investiture subservient to the grossest rapacity.2 According 
to the ancient canons, a benefice ,vas avoided by any simoni.. 
acal payment or stipulation. If these 'were to be enforced, 
the church must almost be cleared of its mini::;ters. Either 
through bribery in places ,vhere elections still prevailed, or 
through corrupt agreements ,vith princes, or at least cus.. 
tomary presents to their ,vives and ministers, a large propor- 
tion of the bi
hops had no valid tenure in their sees. The 
C35e ,vas perhaps ,vorse ,vith inferior clerks; in the church 
of l\Iilan, ,vhich ,vas notorious for this corruption, not a single 
ecclesiastic could stand the test, the archbishop exacting a 
price for the collation of every benefice. s 
The bishops of Rome, like those of inferior sees, ,vere 
regularly elected by the citizens, layn1en as ,veIl as ecclesi- 
astics. But their consecration ,vas deferred until the popular 
Imperial choice had received the sovereign's sanction. The 
C f onfirmation ROlnans regularly despatcbed letters to Constanti.. 
o popes. I I f R ' I 
nop e or to t le exarchs 0 avenna, praYIng t lat 
their election of a pope might be confirmed. Exceptions, 
if any, are infrequent ,vhile Rome was subject to the eastern 
empire. 4 This, among other imperial prerogatives, Charle.. 
magne might consider as his o\vn. He possessed the city, 
especially after his coronation as emperor, in full sovereignty; 


: De l\Iarca, p, 416; Giannone, 1. vi. 
e, " 
2 Bonif.'tce marquis of Tuscany, father 
of the countess :\latilda, and by far the 
greatest prince in Italy, was flogged be- 
fore the altar by an abbot for sellinO' 
benefices, l\Iuratori, ad, ann, 1046. Th
 
offence was much more common than the 
punishment, but the two combined fur- 
nish a good specimen of the eleventh 
century. 


3 St, :\Iarc, t, iii. p, 65. 188, 219, 230, 
296, 568 j Muratori. A,D, 958, 1057, &c,; 
Fleury, IIist, Ecclés, t. xiii, p, 73, The 
sum however appears to have been very 
small: rather like a fee than a bribe, 
4 r,JC Blanc, Dissertation sur l' Auto- 
rité deE1 Empereurs, This is subjoined 
to his Traité des l\Ionnoyes; but not in 
all copies, which makes those that want 
it less valuable, St. Marc and l\:Iuratori, 
passim, 
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and even before that event had investigated, as supreme 
chie
 some accu
ations preferred against the pope Leo III. 
No vacancy of the papacy took place after Charlelnagn6 
becan1e en1peror; and it must be confessed that, in the first 
,vhich happened under Louis the Debonair, Stephen IV. ,yas 
consecrated in haste '\vithout that prince's approbation,! But 
Gregory IV" his successor, '\vaited till his election had been 
confirn1ed; and upon the whole the Carlovingian enlperors, 
though less uniformly than their predecessors, retaineù that 
mark of sovereignty.2 But during the disordtrly state of 
Italy which follo,yed the last reigns of Charlemagne's pos- 
terity, '\vhile the sovereignty and even the name of an 
en1peror '\vere in abeyance, the supreme dignity of Christen- 
dom ,vas conferred only by the factious rabble of its capital. 
Otho the Great, in receiving the imperial cro,vn, took upon 
him the prerogatives of Charlemagne. There is even extant 
a decree of Leo VIII., '\yhich grants to him and his successors 
the right of nanling future popes. But the authenticity of 
this instrument is denied by the Italians. 3 It does not appear 
that the Saxon en1perors ,yent to such a length as nomination, 
except in one instance (that of Gregory V. in 996); but 
they sometimes, not uniforlnly, confirmed the election of a 
pope, according to ancient custom. An explicit right of 
non1ination, '\vas, ho,,
ever, conceded to the emperor Henry 
III. in 1047, as the only means of rescuing the Roman 
church from the disgrace and depravity into '\vhich it had 
fallen. Henry appointed t,,"o or three very good popes; 
acting in this against the ,varnings of a selfish policy, as fatal 
experience soon proved to his falnily.4 
This high prerogatiy'e ,vas perhaps not designed to extend 
beyond Henry himself. But even if it had been tran
missible 
to his successors, the infh.ncy of his son Henry IV., and the 
factions of that n1inority, precluded the possibility of its exer- 
cise. Nicolas II., in 1059, published a decree '\vhich restored 
the right of election to the Romans, but with a Decree of 
remarkable variation from the original form. The Nicolas II. 


ll\Iuratori, A.D, 817; St. Marc. 
2 Le Blanc; Schmidt, t, ii, p. 186; 
St. Marc, t, i. p, 387, 393, &c. 
3 St, Marc has defended the authen- 
ticity of this instrument in a separate 
dissertation, t, iv, p, 11 ûï. though ad- 
mitting some interpolations, Pagi
 in 
Baronium, t, iv, p, 8, 
eemed to me to 
have urged some weighty objections: 


and l\Iuratori, Annali d' Italia, A,D, 962, 

peaks of it as a gross imposture, in 
which he probably goes too far, .It ob. 
taillelt credit rather early, and IS ad 
mitted into the Decretum of Gratian, 
notwithstandi ng its obvious tendency. 
p, 211, edit, 1591. 
4 St, 
larc; lUuratori; Schmidt; Stru- 
vius. 
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cardinal bishops (seven in nunlber, holding sees in the 
Dpj O'hborhood of ROBle, and consequently suffragans of the 
POl
C as patriarch or metropolitan) ,vere to choose the su.. 
prcn1e pontiff; ,vith the c?
currence first 
f the cardinal 
priests and deacons (or IDUllstcrs of the parIsh churches of 
ROBle), and after,vards of the laity. Thus elected, the new 
pope ""as to be presented for confirmation to lIenry, "now 
king, and hereafter to become emperor," and to such of his 
successors as should personally obtain that privilege. 1 This 
decree is the foundation of that celebrated mode of election 
in a con cIa ve of cardinals 'v hich has ever since deterlnined 
the hcadship of the church. It ,vas intended not only to 
exclude the citizens, ,vho had indeed justly forfeited their 
prin1Ïtive right, but as far as possible to prepare the ,yay for 
an absolute emancipation of the papacy from the imperial 
control; reserving only a precarious and personal concession 
to the emperors instead of their ancient legal prerogative 
of confirmation. 
The real author of this decree, and of all other vigorous 
Gregor
 1"'11. measures adopted by the popes of that age, ,vhether 
A,D.10,3, for the assertion of tbeir independence or the 
restoration of discipline, ,vas Hildebrand, archdeacon of the 
church of Rome, by filr the most conspicuous person of the 
eleventh century. Acquiring by his extraordinary qualities 
an unbounded ascendency over the Italian clergy, they re- 
garded him as their chosen leaùer and the hope of their 
COlllllion cause. He had been empo,vered singly to nominate 
a pope on the part of the Romans after the death of Leo IX., 
and compelled Henry III. to acquiesce in his choice of Victor 
II, 2 No man could proceed lllore fearlessly to,vards his 
object than I-liIdebrand, nor with less attention to conscien- 
tious impediments. Though the decree of Nicolas II., his 
o,vn ,vork, had expressly reserved the ri crht of confirmation 
of. the young king of Germany, yet on th
 death of that pope 
HIldebrand procured the election and consecration of Alex- 
ande,r II, without 'Yai
ing for any authority.8 During this 
pontIficate he was consIdered as somethinO' g reater than the 
1 d . 1 b 
pope, 'V110 acte enhre y by his counsels. On Alexander's 
decease I-lildebrand, long since the real head of the church, 


1 St, Marc, t. iii, p, 276, The first necessary for a pope's election. Labbé, 
ranon of the third Lateran council makes C 1 t 1508 
t h ond ia. . x. p, . 
e consent of two thirds of the college 2 St, Marc, p, 97. 
3 Id. p. 306. 
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was raised with enthusiasm to its chief dignity, and assumed 
the name of Gregory 'TII. 
N ohvithstanding the late precedent at the election of Alex- 
ander II., it appears that Gregory did not yet His differ- 
consider his plans sufficiently mature to thro\v off ences with 
the yoke altogether, but declined 10 receive COl1se- Henry IV. 
(
I'ation until he had obtained the consent of the king of 
Germany.1 This moderation ,vas not of long continuance. 
rr'he situation of Gerlnany speedily afforded him an opportu- 
n
ty of di
playing his alnbitious vie,ys. Henry IV., through 
a very bad education, ,vas arbitrary and dissolute; the 
Saxons ,vere engaged in a desperate rebellion; and secret 
disaffection had spread among the princes to an extent of 
,vhich the pope ,vas much better a\vare than the king. 2 He 
began by exeommunieating some of I-Ienry's ministers on 
pretence of simony, and made it a ground of remonstrance 
that they ,vere not instantly dismissed. IIis next step ,vas to 
publish a decree, or rather to rene\v one of Alexander II., 
against lay investitures. 3 The abolition of these ,vas a fa- 
vorite object of Gregory, and formed an essential part of his 
general scheme for emancipating the spiritual and subjugating 
the temporal power. rrhe ring and crosier, it ,vas asserted 
by the papal advocates, ,vere the emblems of that po,ver 
,vhich no monarch could besto,v; but even if a less offensive 
symhol were adopted in investitures, the dignity of the church 
was lowered, and her purity contaminated, ,vhen her highest 
ministers ,vere compelled to solicit the patronage or the 
approbation of laymen. Though the estates of bishops 
might, strictly, be of temporal right, yet, as they had been 
inseparably annexed to their spiritual office, it became just 
that ,vhat ,vas fir
t in dignity and importance should carry 
,vith it those aCf'essory parts. And this ,vas nlore nece
sary 
than in forlner times on account of the notorious traffic 'which 
sovereigns made of their usurped nomination to benefices, so 
that scarcely any prelate sat by their favor ,vhose posses
ion 
,vas not invalidated by simony. 
The contest about investitures, though begun by Gregory 
VII" did not occupy a very prominent place during his pon 
tificate; its interest being suspended by other more extraorùi- 
1 St, Marc, p, 552, He actc'I, however. 2 Schmidt; St, l\Iarc, These two are 
as pope. corresponding in that character my principal authorities for the, conte!'t 
with bi
hops of aU countries, from the between the church and the empire. 
day of hit! election. p, 554, 3 St. l\1arc, t, iü, p. 670. 
""OL, II. 12 
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nary and important dissensions ,behveen t
e chu
ch and eI?- 
pire. The pope, after talnperlng Borne tIme wIth the dIS- 
affected party in Germany, sumlnoned Henry to appear at 
Rome and vindicate himself from the charges alleged by his 
f:ubjccts, Such an outrage naturally exasperated a young 
and passionate monarch. Assembling a number of bishops 
and other vassals at Worms, he procured a sentence that 
Gregory should no longer be obeyed as la\vful pope. But 
the tirne ,vas past for those arbitrary encroachments, or at 
least high prerogatives, of former emperors. The relations 
of dependency behveen church and state ,vere no\v about to 
he reversed. Gregory 
lad no sooner received accounts of 
the proceedings at Worms than he summoned a council in 
the Lateran palace, and by a solemn sentence not only ex 
comlnunicated Henry, but deprived him of the kingdoms of 
Germany and Italy, re!ea.sing his subjects from their alle- 
giance, and forbidding them to obey him as sovereign. Thus 
Gregory VII. obtained the glory of leaving all his predeces- 
sors behind, and astonishing mankind by an act of audacity 
and ambition wh.ich the most en1ulous of his 
uccessors could 
hardly 
urpass.l 
The first impulses of Henry's mind on hearing this dennn- 
ciation ,vere indignation and resentrnent. But, like other in- 
experienced and misguided sovereigns, he had formed an 
erroneous calculation of his o,vn resources. A conspiracy, 
long prepared, of ,vhich the dukes of Suabia and Carinthia 
,,,,ere the chiefs, began to manifest itself: Some ,vere alien- 


1 The sentence of Gregory VII, against 
the emperor Henry was directed, we 
should always remember, to persons al- 
ready well dispo
ed to reject his author- 
ity. Men are glad to be told that it is 
tht:ir duty to re
i:;t a sovereign against 
whom they are in l'ebellion, and will not 
be very 8crupulous in examining conclu- 
sions which fall in with their inclinations 
antl interests, Allegiance was in those 
turbulent ages easily thrown off, and the 
right of rC8istancc was in continual exer- 
cise, To the Germans of the elevt:'nth 
century a prince unfit for Christian 
communion would easily appear unfit to 
reign ,over them; and though Henry had 
not given much real provocation to the 
pope, his vices and tyranny might seem 
to challenge any spiritual censure or 
temporal chastisement, A nearly con- 
t
mpo,rary writer combines the two jus- 
filficatlOns of the rebelliou
 party, Nemo 
U,omanorum pontificem rcges a regno 


deponere posse dencgabit, quicunqne 
decreta sa,nctissimi pa,pæ Gregorii Bon 
proscribenda judicabit, Ipse enim vir 
apostolicus , . . . Prætcrea, liberi ho- 
mines Henricum eo pacto sibi præpm:ue- 
runt in regem, ut electorc8 suos j
stè 
judicare ot regali providcntiâ gubernaro 
satageret, quod pactum ille postea præ- 
varicari et contemnere non cessavit, &c, 
Ergo, et absque sedis apostolicæ jtHlicio 
principes eum pro rege meritò refutarc 
po::;sent, cum pactum adimplere contemp- 
serit, quod iis pro electione au prQmi- 
serat; quo non adimpleto, nec reX esso 
poterat, Vita Greg. YII. in Muratori, 
Script, Rer. Ital. t. iii, p, 342. 
Upon the other hand, the friends and 
supporters of Henry,though ecclesÌ<Lstics, 
protested against this novel stretch of 
prerogative in the !toman see, Se'f'cral 
proofs of this are ad<.luced by Schmidt, 
t, iii. p, 315, 
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ated by his vices, and others jealous of his family. The re- 
bellious Saxons took courage; the bishop
, intin1idated by ex- 
cOllllnunications, ,yithdre\v from his side; and he suddenly 
found himself ahnost in
ulated in the n1idst of his dominions. 
In this desertion he had recourse, through panic, to a n1i
er- 
able expedient. He crossed the Alps ,vith the avo\ved de- 
terrnination of submitting, and seeking absolution from the 
pope. Gregory \va
 at Canossa, a fortress near Reggio, be- 
longing to his fiÚthful adherent the countess l\Iatilda. It 
as 
in a \vin
er of 
nusual severity. The emperor A.D. 1077, 
Was achn itt ed, ,YIthout his guards, into an outer 
court of the castle, and three successive days remained from 
n10rning till evening in a ,voollen shirt and \vith naked feet; 
,vhile Gregory, 
hut up ,vith the countes
, refused to adlnit 
him to his pre
ence. On the fourth day he obtained absolu- 
tion ; but only upon condition of appearing on a certain day 
to learn the pope's decision \vhether or no he should be re- 
stored to his kingdon1, until which time he pron1Ïsed not to 
assume the ensigns of royalty. 
rrhis base humiliation, instead of conciliating Henry's ad- 
versaries, forfeited the attaclunent of his friends. In his con- 
test ,vith the pope he had found a zealous support in the prin- 
cipal Lombard cities, among ,vhom the n1arried and 
imonia- 
cal clergy had great influence.! Indignant at his suLu1isciion 
to Gr
gory, ,vhom they affected to consider as an usurper of 
the papal chair, they no,v closed their gates against the em- 
peror, and spoke openly of deposing hiln. In this singular po- 
sition bet\veen opposite dangers, Henry retrod his late steps, 
and broke off hi:o\ treaty ,vith the pope; preferring, if he must 
fall, to f::'ìll as the defender rather than the betrayer of his in1- 
perial right
. The rebellious princes of Gern1any 
hose an- 
other king, Rodolph duke of Suabia, on 'VhOlTI Gregory, after 
son1e delay, Le
to,ved the cro,vn, ,vith a Latin verse import- 
ing that it ,vas given by virtue of the original comu1ission 


1 There had been a kind of civil war Marc, t, iii, p, 230, &c" and in l\Iura- 
at Milan for about twenty :rears before tori's Annals, 'fhe :\lilanese clergy set 
this time. excited by the intempt:'rate up a pretence to l'etnin wivc
. 
mùer the 
zeal of some partisans who enùea,voreù authority of their "Teat ar{'hbl
hop, 8t. 
to eXt:'cute the papal decrees against Ambrose. who. it se
ms, has spoken with 
irregular clerks by force, 'l'he history of more inùulgence of thi
 practice than 
the
e fcuds has been written by two con- most of the f;lther
, Roth Arnulf and 
tcmporaries. Arnulf and Lanùulf, pub- Laudulf favor the marricll clerks j a?d 
lisl1eù in the 4th volume of :\Iuratori's were p(>rlmps themselves of that descrlp" 
SCl'iptores Rerum I talicarum ; f;ufficÌPnt tion, Jlur:ttori. 
extract/:) from which will be founù ill St, 
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of St. P
ter.l But the success of this pontiff in his imme- 
diate de
igns was not ans\veraLle to his intrepidity. Henry 
both 
ubdued the German reùellion and carried on the war 
\yith so much vigor, or rather so little resi8tance in, Italy, 
that he ,vas crowned in Rome by the antipope Guibert, 
whom he had raised in a council of his partisans to the gov- 
ernment of the church instead of Gregory. 'l"he latter found 
an asylum under the protection of Roger Guiscard, at Sa- 
Dispute lerno, ,vhere he died an 
xile. His mantle, l
ow- 
abol!t in- ever, dp.scended upon hIs successors, especIally 
vestItures. Urban II. and Paschal II., who strenuou5ly per- 

evered in the great contest for ecclesiastical independence; 
the former \vith a spirit and policy \yorthy of Gregory VII., 
the latter with steady hut disinterested prejudice. 2 They 
raised up enemies against Henry IV. out of the bosom of his 
fa1niIy, instigating the ambition of hvo of his sons succe
siYe.. 
ly.. Conrad and Henry, to mingle in the revolts of Gern1any. 
But Ronle, under ,vhose auspices the latter had not scrupled 
to engage in an almost parricidal rebellion, ,vas soon disëlp- 
pointed by his unexpected tenaciousness of that obnoxious 
prerogative "Thich had occasioned so murh of his father's 
misery. lIe steadily refused to part with the right of invt's- 
titure ; and the empire was still committed in open ho
tility 
,vith the church for fifteen years of his reign. But Henry 
V. being stronger in the support of his German vassals than 
bis father had been, none of the popes \vith \"horn l1e ,,-as 
engaged had the boldness to repeat the measures of Gregory 
C
mpro- VII. At length, each party grown ,yeary of this 
mlsed by ruinous co n te n t i o n "1 tr e at y \v a 
 aO'reed U p on Le.. 
concordat 
 
, ..., 
 
of Cnlixtus, t\veen the emperor and Calixtus II. \vhich put an 
A,D. 1122, d b ' th t . f 1 . . I 
en y compromIse to e ques Ion 0 ecc eSlastlca 
investitures. By this compact the emperor resigned forever 
all pretence to invest bishops by the ring and cro
ier, and 


1 Petra dedit Petro, Petrus diadema 
ROllolpho, 
2 Paschal II. waEl so con
cientious in 
his abhorrence of investitures that he 
actually signed an aO'reem
nt with 
Henry V, in 1110, whereby the prelates 
were to resign aU the lands and other 
possessions which they held in fief of the 
emperor, on condition of the latter re- 
?1ouncing the right of investiture. which 
m
eed, in su
h circuD1!'tances, would fall 
of Itself, This cxtraordinary conccssi 'll, 


as may be imagined, wa.s not very 
:ltis. 
factory to the cardinals and bishops about 
Paschal's court, more worldly-minded 
than himself, nor to those of the empe.. 
ror's party, whose joint clamor soon put a 
stop to the treaty, St. Marc, t, iv, p. 976. 
A letter of Paschal to Anselm (Schmidt, 
t, iii. p, 304) seems to imply that he 
thought it better for the ch urch to be 
without riches tha'1 to enjoy them on 
condition of doing 
omage to laymen. 
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recognized the liberty of elections. But in return it was 
agreed that elections should be made in his presence or that 
of his officers, and that the new bishop should receive hi
 
temporalitie
 from the emperor by the sceptre. 1 
Both parties in the concordat at Worms receded from so 
much of their pretensions, that ,ve might almost hesitate to 
deterlnine \vhirh is to be considered as victorious, On the 
one hand, in restoring the freedom of episcopal elections the 
emperors lost a prerogative of very long standing, and almost 
necessary to the maintenance of authority over not the least 
turbulent part of their subjects. And though the form of in- 
vestiture by the ring and crosier seemed in itself of no im- 
portance, yet it had been in effect a col1ateral security 
against the election of obnoxious persons. For the emperors 
detaining this necessary part of the pontificals until they 
should confer investiture, prevented a hasty consecration of 
the ne\v bishop, after ,vhich, the vacancy being legally filled, 
it ,vould not be decent for them to withhold the temporali- 
ties. But then, on the other hand, they preserved by the 
concordat their feudal sovereignty over the estates of the 
church, in defiance of the language ,vhich had recently been 
held by its rulers. Gregory VII. had positively declared, in 
the Lateran council of 1080, that a bishop or abbot receiving 
investiture from a layn1an should not be reckoned as a prel- 
ate. 2 The saIne doctrine had been maintained by all his 
successors, ,vithout any limitation of their censures to the 
formality of the ring and cro
ier. But Calixtus II. himself 
had gone Hluch further, and absolutely prohibited the com- 
pelling ecclesiastics to render any service to laymen on ac- 
count of their benefices. 8 It is evident that such a general 
imll1unity fron1 feudal obligations for an order ,vho possessed 
nearly half the land
 in Europe struck at the root of those in- 
stitutions by which the fitbric of society ,yas principally held 
together. This complete independency had been the ainl of 
Gregory's disciples; and by yielding to the continuance of 
lay investitures. in any shape Calixtus may, in this point of 


1 St. Marc, t, iv. p, 1093; Schmidt, 
t. iii. p. 178. The latter quotes the Latin 
words. 
2 St, :Marc
 t, iv, p, 7;4, A bishop of 
Placentia asserts that prelates dishonored 
their order by putting their hands, 
wlúch held the body and blood of Christ, 


between those of impure laymen, p, 956, 
The same expressions are used by otht'rs, 
and are levelled at the form of feudal 
homage, which, accorùing to the prin- 
ciples of that 3.
e, ought to have been as 
obnoxious as investiture. 
3 Id, p, 1061, 1067, 
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vielv, apppar to have relinquished the principal object of 
contention,1 
The emperors were not the only sovereigns whose practice 
of investiture excited the hostility of Rome, although they 
sustained the principal brunt of the war. A similar contest 
broke out under the pontificate of Paschal II. ,vith Jlenry I. 
of Eno-land; for the circumstances of which, as they contain 
nothing peculiar, I refer to our o\vn historians. I t is ren1a.rk- 
aLle that it ended in a compromise not unlike that adju8ted 
at '\V 01'1118; the king renouncing all sorts of investitures, 
\vhlle the pope consented that the bishop should do homage 
for his telnporalities. This ,vas exactly the custom of }i"rance, 
where an inve:;:.titure by the ring and crosier is said not to 
have prevailed; 2 and it ans\vered the main end of sovereigns 
by keeping up the feudal dependency of ecclesiastical estates. 
But the kings of Castile \vere more fortunate than the rest; 
di
creetly yielding to the pride of Rome, they obtained ,vhat 
\vas essential to their o'v.n authority, and have always pos- 
sessed, by the concession of Urban II., an absolute privilege 


1 Ranke observes that according to 
the concordat of 1Vorms predominant 
influence was yielded to the emperor in 
Germany and to the pope in Italy; an 
agreement, however, which was not ex- 
pressed with precision, and which con- 
tained the germ of fresh disputes, Hist, 
of Reform, i. 34, But even if this victory 
should be assigned to Rome in respect of 
Germany, it does not seem eq nally clear 
as to England. Lingard says of the 
agreement between Henry 1. anf} Pas- 
chal II" -" Upon the whole, the church 
gained little by this compromise, It 
migllt check, but did not abolish, the 
principal abuse, If Henry surrendered 
an unnecessary ceremony, he still re- 
tained the substance. The right which 
he assumed of nominating bisl10ps and 
abbots was left unimpaired," Hist, of 
Engl. ii. 169, But if this nomination by 
the crown was so great an abuse, why 
did the popes concede it to Spain and 
}'rance? 'fhe real truth is, that no mode 
of choosing bishops is altogether unex- 
ceptionable, But, upon the whole 
nomination by the crown is likely t
 
work better than any other, even for the 
religious good of the churoh. As a 
means of preserving the connection of the 
clergy with the state, it is almost indis- 
pensable, 
Schmidt observes, as to Germany, that 
the dispute about investitures was not 
wholly to the advantage of the church; 


though she seemed to come out success- 
fully, yet it produced a hatred on the 
part of the laity, and, above all, a deter- 
mination in the princes and nobility to 
grant no more lands over which their 
suzerainty was to be disputed, iii, 269. 
The em perm's retained a good deal- the 
regale, or possessi0n of the temporalities 
during a vacancy; the prerogative, on a 
disputed election
 of investing whichever 
candidate they pleased; aboye all, per- 
haps, the recognition of a great principle, 
that the church was, as to its temporal 
estate, the subject of the civil magistrate. 
The feudal element of society was so 
opposite to the ecclesiastical, that what- 
ever was gained by the former was so 
much subtracted from the efficacy of the 
latter, This left an importance to the 
imp<,rial investiture after the Calix tin 
concordat, which was not intended pro
 
bably by the pope, For the word-:, as 
quoted by Schmidt {iii, 30l}, -Habeat 
imperatoria dignitas electum liber , con- 
secratum canonicè,regaliter per sceptruD1 
sine pretio tamen inves
ire so}{'nniter- 
imply nothing more than a formality, 
'fhe emperor is, as it were, comma.nùed 
to invest the bishop after consecration. 
But in practice the emperors always 
conferred the investiture before couse- 
cration. Schmiùt, iv, 153, 
2 Hi::;toire du Droit public ecclésias- 
tique François, p, 261. I. do not full
 
rely on this authority, 
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of. nomina.tion to ,bis.hoprics in their dominions. 1 An early 
eVIdence of that IndIfference of the popes to\vards the real 
independence of national churches to ,vhich f'ubsequent aO'es 
were to lend abundant confirmation. 0 
'Vhen the en1perors had surrendered their pretensions to 
interfere in episcopal elections, the I )rin1itive mode . 
f II . Introduction 
o 
o eC,tIng the suffrages of clergy and laity in of c3;pitular 
conJunchon, or at least of the clergy ,vith the electIOns. 
laity's assent and ratification, ought naturally to have revived. 
But in the twelfth century neither the people, nor even the 
general body of the diocesan clergy, \vere considered as 
worthy to exercise this funetion. It soon devolved altogether 
upon the chapters of cathedral churches. 2 The original of 
these lllay be traced very high. In the earliest ages ,ve find 
a college of presbytery consisting of the priests and deacons, 
assistants as a council of advice, or even a kind of parliament, 
to their bishops. Parochial division
, and fixed ministers 
attached to them, ,vere not established till a later period. 
But the canons, or cathedral clergy, acquired a{ter,vards a 
more distinct character. They ,vere subjected by degrees 
to certain Rtrict observances, little differing, in fact, from 
those imposed on lllona:,tic orders. They lived at a common 
table, they slept in a common dormitory, their dress and diet 
were regulated by peculiar la\vs. But they \vere distin- 
guished froin Inonks by the right of possessing individual 
property, ,vhich was afterwards extended to the enjoyment 
of separate prebends or benefices. These 
trict regulation
, 
chiefly imposed by Louis the Debonair, ,vent into di
use 
through the relaxation of discipline; nor were they ever 
effectually restored. l\leantime the chapter;:; becalne ex- 
tremely rich; and as they monopolized the privilege of 
electing bishops, it became an object of ambition ,vith noble 


1 F. Paul on Benefices, c, 24; Zurita, 
Anales de Aragon, t, iv, p, 305, Fleury 
says that the kings of Spain nominate to 
bishoprics by virtue of a particular indul- 
gence, renewed by the pope for the life 

f each prince, Institutions au Droit, 
t, i. p, 106, 
2 Fra Paolo (Treatise on Benefices, c, 
24) says that between 1122 anù 1145 
it became a rule almost everywhere 
establisheù that bishops should be chos- 
en by the chapter, Schmidt, however, 
brings a few instances where the l'ou
ent 
of the nobility and other laics is expressed, 


though perhaps little else than a matter 
of form, Innocent II. seems to have 
been the first who declared that whoever 
had the majority of the chapter in his 
favor should be deemed duly elected; 
and this was confirmed by Otho IV, in 
the capitulation upon his accession, Hist. 
des Allemands, t, iv, p, 175, Fle
ry 
thinks that chapters had not an exclusIve 
election till the end of .the twelfth cen- 
turv, r.!'be second Lateran council in 
1139 represses their atte
pt
 to, engro
8 
it, In
titutions au DrOIt, Eccles. t. 1. 
p, 100, 
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families to obtain canonries for their younger chi1ùren, as the 
surest road to ecclesiastical honors and opulence. Contrary, 
therefore, to the general policy of the church, persons of 
inferior birth have been rigidly excluded from these founda- 
tion ".1 
The object of Gregory VII" in attempting to redress those 
.. nlore flagrant abuses \vhich for t\VO centuries had 
General .l' f I L ' h h . 
conùuct of deforlnefl the lace 0 t Ie ahn c urc , IS not 
Gregory VII. incapable, perhaps, of vindication, though no suf- 
ficient apology can be offered for the means he employed. 
Bnt the disinterested love of reforlnation, to ,vhich candor 
Inight ascribe the contention against investitures, is belied by 
the general tenor of his conduct, exhibiting an arrogance 
"rithout parallel, and an alnbition that grasped at universal 
and unlÎlnited monarchy. He may be called the common 
enemy of aU sovereigns \vhose dignity as ,veIl as independence 
mortified his infittuated pride. Thus \ve find him menacing 
Philip I. of France, \vho had connived at the pillage of some 
Italian merchants and pilgrims
 not only \vith an interdict, 
but a sentence of deposition. 2 Thus too he asserts, as a 
kno,vn historical fact, that the kingdoln of Spain had fornlerly 
belonged, by special right, to St. Peter; and by virtue of this 
imprescriptible claim he grants to a certain count de Rouci 
all territories ,vhich he should reconquer from the 1\100rs, to 
be held in fief from the Holy See by a stipulated rent. 3 A 
silnilar pretension he make
 to the kingdolll of IIungary, and 
bitterly reproaches its sovereign, 80101non, "rho had done hom- 
age to the emperor, in derogation of 81. Peter, his legitimate 
Iord. 4 It ,vas convenient to treat this apostle as a great 


1 Schmidt, t, ii. p, 224, 473; t, iii, 
p, 281. Encyclopédie art, Chanoine, F, 
Paul on nenefices, c, 16, Fleury, 8me Dis- 
cours sur PRist, Eeelés, 

 St, Marc, t, iii. p, 628; Fleury, Hist, 
Ecclés, t, xiii, p, 281, 284, . 
3 The language he employs is worth 
quoting as a 
peeimen of his style: Non 
latere vos credimus, regnum Hispaniæ 
ab antiquo juris sancti Petri fuisse et 
adhuc Iicet diu a paganis sit, oceupat
m, 
lege ta,men justitiæ non evacuatâ, nulli 
mortalium. t-:ed soli apostoli('æ sedi ex 
æquo pertinere, Quod enim auctore Deo 
semel in proprietates écclesiarum justè 
pervellerit, manente Eo, ab usu quidem, 
sed ab earum jure, occasione transeuntis 
tempori
, :-ine legitimâ. concessione divelli 
non poterit, Haque comes Evalus de 


Roceio, cujus famam apud vos haud ob. 
scuram esse putamus, terram illam ad 
honorem Sti. Petri ingredi, et a pagano. 
rum manibus eripere cupiens, hane con. 
cessionem ab apostolieâ. sede obtiu uit, n t 
partem illam. unde paganos suo studio 
et adjuncto sibi aliorum auxilio expellere 
possit, sub conditione inter nos factæ 
pactionis ex parte Sti. Pet,ri possideret, 
Labbé, Concilia, t. x. p. 10, Three in- 
stances occur in the Corps Diplomatique 
of Dumont, where a duke of Dalmati.\ 
(t, i. p, 53), a count of Provence (p, 58), 
anù t1, count of Barcelona (ibid,), put 
them!'\plves under the feudal superiority 
and protection of Gregory VII. The 
motive was sufficiently obvious. 
-1 8t, :\larc, t. iii. p. 624, 6,4; Schmidt, 
p. 73. 
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feudal suzerain, and the legal principles of that age were 
dexterously applied to rivet more forcibly the fetters of 
superstition. l 
'Vhile temporal sovereigns \vere opposing so inadequate a 
re:,istance to a sY:5tem of usurpation contrary to all precedent 
and to the common principles of society, it was not to be ex- 
pected that national churches should persevere in opposing 
pretensions for which several ages had paved the way. 
Gregory VII. completed the destruction of their liberties. 
The principles contained in the decretals of Isidore, hostile 
as they \yere to ecclesiastical independence, \vere set aside 
as insufficient to establish the absolute monarchy of Rome. 
By a constitution of Alexander II., during whose pontificate 
Hildebrand hÌlnself ,vas deemed the effectual pope, no bishop 
in the catholic church was permitted to exercise his functions, 
until he had received the confirlnation of the Holy See: 2 a 
provision of vast importance, through \vhich, beyond perhaps 
any other means, R0111e has sustained, and still sustains, her 
temporal influence, as ,veIl as her ecclesiastical supremacy. 
The national churches, long abridged of their liberties by 
gradual encroachments, no\v found themselves subject to an 
undisgui:,ed and irresi
tible despotism. Instead of affording 
protection to bishops against their metropolitans, under an 
insidious pretence of \vhich the pópes of the ninth century 
had subverted the authority of the latter, it became the 
favorite policy of their successors to harass all prelates with 
citations to Rome. 3 Gregory obliged the n1etropolitans to 
attend in person for the pallium. 4 Bishops were 8ulnmoned 
even from England and the northern kingdoms to receive 
the COffilnands of the spiritual monarch. William the Con- 
queror having lllade a difficulty about permitting his prelates 
to obey these citations, Gregory, though in general on good 
terms with that prince, and treating him ,vith a deference 
,vhich n1arks the effect of a firtn character in repressing the 
ebullitions of overbearing pride,6 cOlnplains of this as a per- 
secution unheard of among pagans. 6 The great quarrel 
between archbishop Anselm and his Ì\vo sovereigns, "\VillÜlln 


1 The character and policy of Gregory 4 Id, t, iv. p, 170. 
VII. are well discussed by Schmidt, t. iii, 6 St, 
farc, p, 628, 788; Schmidt, t, iii. 
p, 307, p,82. 
2 St, Marc, p, 460, 6 St. :Marc, t, iv. p, 761; Collier,p,252 
3 Schmidt. t. ili. p. 80, 322. 
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Rufus and IIenry I., was originally founded upon a similar 
refusal to perIni t his departure for Rome. 
This perpetual control exercised by the popes over eccle- 
A h .' t sia:-ìtical, and in SOlne degree over temporal affairs, 
ut on y ., d b f I ' I 
of papal ,vas l11alntallle y means 0 t leII' egates, at once 
legates, the ambassadors and the lieutenants of the Holy 
See. Previou
ly to the latter part of the tenth age these 
haJ been sent 110t fi'equently and upon special occasions. 

'he legatine or vicarial comnlÍssion had generally been in- 
trusted to some eminent metropolitan of the nation within 
,vhich it ,vas to be exercised; as the archbishop of Canter- 
bury \vas perpetual legate in England. But the special 
cOInmig
ioners, or legates a latere, suspending the pope's orùi- 
nary vicars, took upon thelllseives an unbounded authority 
over the national churche:5, holding councils, prOlTI ulgating 
ca11on
, deposing bishops, and is
uing interdicts at their dis- 
cretion. 'They lived in splendor at the expense of the bishops 
of the province. This \vas the more galling to the hierarchy, 
because simple deacons \vere often invested with this dignity, 
,vhich set them above prilllates. As the sovereigns of France 
and England acquired more courage, they considerably 
abridged this prerogative of the Holy See, and resisted the 
entrance of any legates into their dominions ,vithout their 
consent,l 
Froin the time of Gregory VII. no pontiff thought of 
a,yaiting the confirmation of the emperor, as in earlier ages, 
before he ,vas in
talled in the throne of St. Peter. On the 
contrary, it was pretended that the emperor was hilllself to 
be confirIucù by the pope. 'This had indeed been broached 
by John VIII. t\VO hundred years before Gregory.2 It ,vas 
still a doctrine not calculated for general reception; but the 
pope
 availed themselves of every opportunity which the 
temporizing policy, the negligence or bigotry of sovereigns 
thre\v into their hands. Lothaire cOIning to receive the 


1 De Marca, 1. vi. c, 28,30,31, Schmidt 
t, ii. p, 498; t, iii, p. 312, 320. Hist
 
du Droit Public Eccl. François, p, 250. 
Fleury,4 me Discours sur l'Hist. Ecclés. 

, 10, 
2 Vide supra, It appears manifest 
that the scheme of temporal sover(>ignty 
was olllj suspended by the disorders of 
the Romain See in the tenth century. 
Peter Damian, a celebmte(l writer of tile 
age of Hildebrand, and his friend, puts 


these words into the mouth of Jesus 
Christ, as addressed to pope Victor II. 
Ego claves totius universa.lis ecclesiæ 
meæ tuis manibus traùiùi, et super eam 
te mihi vicarium posui, quam proprii 
sanguinis effusione redemi. Et si pauca 
sunt ista, etiam monarchias aùùidi: im- 
roo subIato rege de medio tot.ius Romani 
imperii vacant.is tibi jura. permh,i. 
Schmidt, t, iii. p, 78, 
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imperial cro"Tn at Rome, this circulllstance was commemo- 
rated by a picture in the Lateran palace, in which and in 
L . , 
t\\?O atIn verses f'ubscl'ibed, he 'was re p resented as doinO' 
1 ' 0 
homage to the pope. 'V hen FrederIc Barbarossa camo 
upon the same occasion, he omitted to hold the , 
. f A J' IV h . 1 . AdrIan IV. 
stIrru p 0 nrian ., ". 0, In us turn.. refused to 
give him the usual kiss of peace; nor ,va" the contest ended but 
by the emperor's acquiescence, viho ,vas content to follo\v the 
preceùents of his predecessors. rrhe same Adrian, expostu- 
lating ,vith Frederic upon some slight grievance, reminded 
him of the imperial crown ,vhich he had conferred, and 
declared his ,villingness to besto\v, if possible, still greater 
benefits. But the phrase employed (majora beneficia) sug- 
gested the idea of a fief; and the general insolence ,vhich 
pervaded Adrian's letter confirlning this interpretation, a 
ferment arO:3e among the German princes, in a congress of 
,vhom this letter wa
 delivered. "From ,vhOln then," one 
of the legates ,vas rash enough to say, " does the emperor hold 
his crO'Vl1, except from the pope?" ,vhich so irritated a prince 
of vVittel:-,bach, that he was ,vith difficulty prevented from 
cleaving the priest's head with his sabre. 2 Adrian IV. "Tas 
the only 

nglishlllan that ever sat in the papal chair. It 
might, perhap
, pass far a favor besto,ved on his natural 
sovereign, ,vhen he granted to Henry II, the kingdom of 
Ireland; yet the language of this donation, ,vherein he as- 
serts all islands to be the exclusive property of St. Peter, 
should not have had a very pleasing sound to an insular 
monarch. 
I shall not wait to comment on the support given to Becket 
by Alexander III., which must be familiar to the Innocent IlL 
English reader, nor on his speedy canonization; a A.D. 
reward ,vhich the church has always held out to 1194-1216. 
its most active friends, and which may be compared to titles 
of nobility granted by a temporal sovereign,3 But the epoch 
when the spirit of papal usurpation ,vas most strikingly dis- 


1 Rex venit ante fores, jurans prius 
urbis honores : 
Post homo fit papæ, sumit quo dante 
coronam. 
:Muratori, Annali. A,D,l157, 
There was a pretext for this artful 
line, Lothaire had received the estate 
of 
latilda in fief from the pope. with 
a rever.,;Ïon to Henry the Pi'oud, his SOli- 
n-law, Schmidt, p, 
49, 


2 l\Iuratori, ubi supra. Schmidt, t iii. 
p, 393, 
3 The first instance of a solemn pnpal 
canonization is that of St, Udalric by 
John XVI. in 993, However, the metro- 
politans continued to mcddle :"ith this 
sort of apotheoF:is till the pontJ
cate of 
Alexander III" who reserved It, as 8 
choice pl'cro6'ative, to the Hol.r See, Art 
de vérificr les Dates, t, i, p, 247 and 290. 



188 EXTRAORDL.
ARY PRETENSIONS CHAP. VII. PART I. 


playeJ was the pontificate of Innocent III. Tn :ach of the 
three !eading olJjects ,yhich Rome has pursued, Independent 
sover\.
iO'nty, suprelnacy over the Christian church, control 
over th
 princes of the earth, it ,vas the fortune of this pon- 
tiff to coaq nero He realized, as we ha ve seen in another 
place, that fond hope of so many of his predecessors, a 
o- 
nlinion over Rome and the central parts of Italy. DurIng 
}11S pontificate Constantinople was taken by the Latins; and 
ho\vever he Inight seem to regret a diversion of the crusaders, 
,vhieh iUlpeded the recovery of the Holy Land, he exulted 
in the obedience of the new patriarch and the reunion of the 
Greek church. Never, perhaps, either before or .,ince, ,vas 
the great eastern schism in so fair a ,yay of being healed; 
even the kings of Bulgaria and of Armenia ackno,vledged 
the supremacy of Innocent, and permitted his interference 
with their ecclesiastical institutions. 
The maxims of Gregory 'TII. \vere no\v matured by more 
His extra- than a hundred years, and the right of trampling 
ordinar! upon the necks of kings had been received, at 
pretenslOns, I h h ' I . 
east among c urc men, as an III lerent attn- 
bute of the papacy. "As the sun and the n100n àre placed 
in the firmament" (such is the language of Innocent), "the 
greater as the light of the day, and the lesser of the night, 
thus are there t,vo powers in the church - the pontifi
al, 
,vhich, as having the charge of souls, is the greater; and the 
royal, 'which is the less, and to \vhich the bodies of men only 
are intrusted." 1 Intoxicated ,vith these conceptions (if ,ve 
may apply such a ,vord to succes
flll alnbition), he thought 
no quarrel of princes beyond the sphere of his jurisdiction. 
" Though I cannot judge of the right to a fie
" 
aid Innocent 
to the kiugs of France and EnglaÙd, "yet it is my province 
to judge ,vhere sin i:;; conlmitted, and Iny duty to prevent all 
public scandals." Philip Augu
tus, \vl1o had at that time the 
,vorse in his war with Richard, acquiesced in this sophism; 
the latter was more refractory till the papal legate heg
1n to 
menace him with the rigor of the church. 2 nut. the king of 
England, as ,veIl as his adversary, condescended to obtain 


1 Vita Innocentii Tertii in Muratori, 
Scriptores Rerum Ital. t, iii. pars i. p, 448. 
This Life is written by a contemporary. 
St, l\Iarc, t, v, p, 325, Schmidt, t. iv. 
p,22;, 
2 Philippus rex Franciæ in manu ejus 
datâ fide promisit se ad mandatum ipsius 


pacem vel treugas cum rege Anglim 
initul'um, Richardus autem rex Ang-liæ 
Be dimcilem ostendebat. Sed cum idem 
legatus ei cepit rigorem ecclesiasticum in- 
tentare, saniori ductus consilio acquiev:t 
Vita Innocentii Tertii, t. iii. pars i, p. 
503. 
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temporary ends by an impolitic submission to Rome. We 
have a letter froln Innocent to the king of Navarre, directing 
hin1, on pain of spiritual censures, to restore some castles 
,vhich he detained fi-'Olll Richard. 1 And the latter appears 
to have entertained hopes of recovering his ransom paid to 
the emperor and duke of Austria through the pope's inter- 
ference. 2 By such blind sacrifices of the greater to the less, 
of the future to the present, the sovereigns of Europe played 
wntinually into the hands of their subtle enemy. 
Though I an1 not a\vare that any pope before Innocent 
III. had thus announced hirnself as the general arbiter of 
differences and conservator of the peace throughout Christen- 
dom, yet the scheme had been already for111ec1, and the public 
mind ,vas in S0111e degree prepared to adn1Ït it. Gerohus, a 
writer ,vho lived early in the t,velfth century, published a 
theory of perpetual pacification, as feasible certainly as some 
that have been planned in later times. All disputes among 
princes \v-ere to be referred to the pope. If either party re- 
fused to obey the sentence of Rome, he was to be excommu- 
nicated and deposed. Every Christian sovereign ,vas to 
attack the refractory delinquent under pain of a similar 
forfeiture. s A project of this nature had not only a magnifi- 
cence flattering to the ambition of the church, but ,vas 
calculated to impose upon benevolent minds, sickened by the 
cupidity and oppression of princes. No control but that of 
religion appeared sufficient to restrain the abuses of society; 
while its salutary influence had already been displayed Loth 
in the Truce of God, ,vhich put the first check on the custom 
of prh
ate ,val', and Inore recently in the protection afforded 
to cru5aders against all aggression during the continuance 
of their enO'acrement. But reasoninO's fronl the excesse:4 of 
o 0 0 . 
liberty in favor of arbitrary governInent, or from the calamI- 
ties of national "rars in favor of universal monarchy, involve 
the tacit fallacy, that perfect, or at least superior, ,visdo111 an
 
virtue will be found in the restraining po'\ver. The experI- 
ence of Europe was not such as to authorize so candid an 
expectation in behalf of the Roman See. 


1 Innocentii Opera (Coloniæ, 1574), p. 
124, 
2 Id, p, 134, Innocent actually wrote 
some letters for this purpose, but with- 
out any effect, nor was he probably at an 
solicitous about it, p, 139 and 141. Nor 
ha.d he interfered to procure Richard's 


release from prison: thO
lgh Eleanor 
wrote him a letter, in which she asks, 
"Has not God given you the power, to 
gOVf'rn nations and kings?" Yell.r, llIst. 
de France. t, iii. p, 382, 
3 Schmidt, t, iv. p, 232 
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rrhere ,vere certainly some instances, where the temporal 
Buprelnacy of Innocent III., ho,,'ever usurped, may appear to 
have been exerted beneficially. I-Ie directs one of his legates 
to conlpel the ob:::.ervance of peace between the king8 of Cas- 
tile and Portugal, if necc:3sary, by exco]nmunication and 
interdict. 1 I-Ie enjoins the king of Aragon to restore his 
coin, ,,'hich he had lately deba:,ell, and of \vhich great com- 
plaint had arisen in his kingllolll,2 Nor do I question his 
sincerity in these, or in any oth.:r cases of interference with 
civil govennuent. A great Inind, such as Innocent III. un- 
doubteùly pos
e5
ed, though prone to sacrifice every other 
object to an1bition, can never be indifferent to the beauty of 
social order anù the happiness of mankind. But, if ,ve may 
judge by the correspondence of this remarkable person, his 
forenlost gratification ,vas the display of unbounded power. 
His letters, especially to ecclesiastics, are full of unprovoked 
rudeness. As ÏInpetuolls as Gregory VII., he is un\villing to 
o\ve anything to fitvor; he 
eems to anticipate denial; heats 
him3elf into anger as he proceeds, and, ,vhere he Conl111enCeS 
,vith solicitation, seldolTI eoncluùe8 ,vithout a menace. s An 
extensive learning in ecclesiastical la\v, a' close observation 
of \vhatever \vas pa
sing in the ,vorld, an un\venried diligence, 
sustained his fearless ambitiol1. 4 With such a tenlper, and 
,vith such advantage=", he ,vas forlnidable beyond all his pre- 
decessors, and perhaps beyond all his successors. On every 
side the thunder of Ronle broke over the head
 of princes. 
A certain Swero is excommunicated for usurping the cro\vn 
of N or\vay. A legate, in passing through I-Iungary, is de- 
tained by the king: Innocent ,vrite:3 in tolerably mild terlllS 
to this potentate, but filil
 not to intimate that he might be 
conlpelled to prevent his son's a
res
ion to the throne. The 
king of Leon had married his cousin, a princess of Ca
tile. 


1 Innocent. Opera, p, 146. 
2 p, 378, 
3 p, 31. 73,76, &c, &c, 
4 'fhe following inRtance may illustrate 
the character of this pope, and his spirit 
of governing the whole worlù, as much as 
thof:e of a more public nature, He writes 
to the cLapter of Pisa that one Rubens 
, , , 
a cItIzen of that place. had complained to 
him, that, having mortgaged a house anù 
garden for two hundred and fifty-two 
POUllÙ.3, on condition that he might re- 
df>em it before a fixeù day, within which 
time he had been unavoifhtbly prevented 
from raising the money, the creditor had 


now refused to accept it; and directs them 
to inquire into the f(wts, auù, if they 
prove truly stK.'tted. to com pel the creditor 
by spiritual censures to restore the prem- 
ises. r('('koning their r('nt during tlw time 
of his mortg-age as pRrt of the deht, and 
to receive the remainder, Tù, t. ii. p,17, 
It must be admitted that Innocent Ill. 
di8coura
ed in general t\lose vexatious 
and dilatory appeals from inferior ecclc. 
Riastical tribullHl
 to the court of Rome, 
which had gained ground before his time, 
and especially in the pontificate of Alex.. 
ander III. 
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Innocent subjects tIle kingdom to an interdict. When the 
clergy of Leon petition him to remove it, becau
e, \vhen they 
cea
ed to perform their functions, the laity paid no tithes, and 
listened to heretical teachers when orthodox mouths \vere 
lllute, he consented that divine service with closed door5, but 
Hot the rites of burial, might be perforn1ed. 1 The king at 
length gave ,yay, and sent back his wife. But a more illus- 
trious victory of the san1e kind "Tas obtained oyer Philip 
Augæ;;tus, ,vho, having repudiated I8emburga of Denmark, 
had contracted another marriage. l'he conduct of the kinO', 
though not ,vithout the usual excuse of those tilnes, nearness of 
blood, was justly conde Inned ; and Innocent did not hesitate 
to visit his sins upon the people by a general interdict. 
'1:'his, after a short delllur froll1 some lJi6hops, '"as enforced 
throughout France; the dead lay unburied, and the living 
,vere cut off from the offices of religion, till Philip, thus s
b- 
dued, took back his divorced wife. The submission of such 
a prince, not feebly superstitious, like his predecessor Robert, 
nor vexed ,vith seditions, like the emperor Henry IV" but 
brave, firm, and victorious, i
 perhaps the proudest trophy in 
the scutcheon of Rome. Compared ,vith this, the sub
e- 
quent triumph of Innocent over our pusillanimous John 
seems cheaply gained, though the surrender of a po\verful 
kingdom into the vassalage of the pope may strike us as a 
proof of stupendous baseness on one side, and audacity on 
the other. 2 Yet, under this yery pontificate, it ,,,as 110t un- 
paralleled. Peter II" king of Aragon, received at ROlne the 
belt of knighthood and the royal cro'wn from the hands of In- 
nocent III.; he took an oath of perpetual fealty and obedi- 
ence to hiln and his successor3; he surrenùered his king<10111, 
and accepted it again to be held by an annual tl5bute, in re- 
turn for the protection of the Apostolic See. 3 'ïhis strange 
conversion of kingdoms into spiritual fiefs ,vas intenùed as 
the price of security from ambitious neighbors, and 11lay be 


1 Innocent, Opera, t, ii. p, 411, Vita 
Innocent III. 
2 The stipulated annual payment of 
1000 marks was Reldom made by the kings 
of England: but one is almost ashamed 
that it Rhould ever have been so, Henry 
III, paid it occasionally when he had any 
object to attain, and even }
dward 1. for 
some years; the latest payment on record 
is in the seventeenth of his reign, Aftf>r 
a long discontinuance, it was dcmauùed 
in the fortieth of Edward III, (1366), but 


the parliament unanimously declared 
that John bad no right to subject the 
kingdom to a superior without their con- 
sent; which put an end forever to the ap- 
plications, Prynne's Constitutions, vol. 
iii. 
3 Zurita, Anales de Aragon, t, i. f 91. 
This was not forgotten towards the latter 
part of the same century, when Peter Ill. 
was f'llO'a!!'ed in the Sicilian war, and 

 C' , 
sprv('(l :I
 a pretence for the pope s sen- 
tence of deprivation. 
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deemed ana10gous to the change of alodial into feudal, or, 
more strictly
 to that of lay into ecclesiastical tenure, which 
,vas frequent during the turbulence of the darker ages. 
I have Inentioned already that among the ne\v pretensions 
ad vanced by the Roman See ,vas that of confirming the elec- 
tion of an emperor. It had however been asserted rather 
incidentally than in a perelnptory Inanner. But the doubtful 
election
 of Philip and Otho after the death of I-Ienry VI. 
gave Innocent III. an opportunity of maintaining mo
e po::,i- 
tively this pretended right. In a decretal epistle adl1re..:sed 
to the duke of Zahringen, the object of \vhich is to direct 
hilll to transfer his allegiance from Philip to the other com- 
petitor, Innocent, after ötating the mode in \vhich a regular 
election ought to be made, declares the pope's imn1eJiate 
Huthori ty to exan1ine, confirm, anoint, cro\vn, and consecrate 
the ('lect emperor, provided he shan be \vorthy; or to reject 
him if rendered unfit by great crimes, such as sacrilege, 
heresy, peljury, or persecution of the church; in default of 
election, to ðl1 pply the vacancy; or, in the event of equal suf- 
frage
, to besto\v the empire upon any per,son at his discre- 
tion. I 'rhe princes of Germany ,vere not llluch influenced 
by this hardy assumption, ,vhich manifests the telllper of In- 
nocent III. and of his court, rather than their po,ver. But 
Otho IV. at his coronation by the pope signed a capitulation, 
,vhich cut off several privileges enjoyed by the emperors, 
even since the concordat of Calixtus, in respect of episcopal 
elections and investitures. 2 


, 1 Decretal, 1. i. tit, 6
 c, 84, commonly 
cIted Venerabilem, The rubric or synop- 
sis of this epistle asserts the pope's right 
electum imperatorem exarninare. appro- 
bare et inungere, consecrare et coronare, 
si est dignus; vel r
iicere si est inùignus, 
ut quia. sa('rilegus, excommunicatus, ty- 
rannus. fatuus et hæreticus, paganus, 


peI:jurus, vel ecclesiæ pprsecutor, Et 
electoribus nolentibus eligere, papa sup- 
plet, Et <lata paritate, VOCUID eligentium, 
nec accedente majore concordiâ. papa po- 
test gratificari cui vult, The epistle it- 
self is, if possible, more strongly express 
ed. 
2 Schmidt, t. iv, p, 149, 175. 
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PART II. 


Continual Progr
ss of the Papacy - Canon Law - :\Iendicant Orùers - Dispensing 
Power-TaxatIOn of the Clergy by the Popes - Encroachments on IU
hts of Pa- 
tronage - l\landats, Reserves, &c, - General Disaffection towards the See of 
Rome in the Thirteenth Century - Progrt>ss of Ecclesiastical Jurisdiction - 1m 
mUllity of the Clergy in Criminal Cases - Restraints impo
ed upon their Jurisdic- 
tion- Upon their Acquisition of Property -Boniface VIII. - His Quarrel with 
Philip the Fair-Its Termination- Gradual Decline of Papal Authority- Louis 
of Bavaria -Seces!'ion to Avignon and Return to Rome-Conduct of AviO'non 
Popes - Con tested Election of Urban and Clement produces the great Schi
- 
Council of Pisa - Constance - Basle - l\lethods adopted to restrain the Papal 
Usurpations in England. Germany, and France - Liberties of the Gallican Church 
-- Decline of the Papal Influence in Italy. 


THE noonday of papal dominion extends from the pontifi- 
cate of Innocent III. inclusively to that of Boniface Papal au- 
VIII, ' or in other ,,,"ords throu O'h the thirteenth thorit:y in 
, , '0 the thlr- 
century. Rome inspired during this age all the teenth cen- 
terror of her ancient name. She ,vas once more tury. 
the mistress of the ,vorld, and kings were her vassals. I 
have already anticipated the 1\vo most conspicuous instances 
,vhen her temporal ambition displayed itsel
 both of ,vhich 
are inseparable from the civil history of Italy.l In the first 
of these, her long contention ,vith the house of Suabia, she 
finally triumphed. After his deposition by the council of 
Lyons the affairs of Frederic II. ,vent rapidly into decay. 
'Vith every allo,vance for the enmity of the Lombards and 
the jealousies of Germany, it must be confessed. that his 
proscription by Innocent IV. and Alexander IV. 'was the 
main cause of the ruin of his family. There is, ho-wever, no 
other instance, to the best of my judgment, ,vhere the pre- 
tended right of deposing kings has been successfully exercis- 
ed. l\Iartin IV. absolved the subjects of Peter of Aragon 
frQIl1 their allegiance, and transferred his cro-wn to a prine 
of France; but they did not cease to obey their Ia,vful sover 
eigne This is the second instance 'v hich the thirteenth cen- 
tury presents of interference on the part of the popes in a 
great temporal quarrel. As feudal lords of Naples and 
1 See above, Chapter III. 
VOL. II, 13 
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Sicily, they had indeed some pretext for engaging in the 
hostilities behveen the houses of Anjou and Aragon, as well 
as for their contest ,vith Frederic II. But the pontiffs of that 
age, ilnproving upon the system of Innocent III., and san- 
guine ,vith past success, aspired to render every European 
kingdolll fornlally dependent upon the 
ee of R0111e. "ïh us 
Boniface VIII., at the instigation of SOlne emif'saries fi'oln 
Scotland, claimed that nlonarchy as paramount lord, and in 
terpo5ed, though vainly, the sacred panoply of ecclesiastica 
ricrhts to rescue it froll1 the arlTIS of E(hvard 1. 1 
o 
This general supreu1acy effected by the ROInan church 
C l over mankind in the hvelfth and thirteenth centu- 
anon aw. , 
ries derived nlaterlal support from the prolll ulga- 
tion of the canon la,v. 'The foundation of this juri
prudence 
is laiù in the decrees of councils, and in the rescripts or 
decretal epistles of popes to questions propounded upon 
emergent doubts relative to matters of discipline and ecclesi- 
astical economy. As the jurisdiction of the. spiritual tribu- 
nals increased, and extended to a variety of persons and 
causes, it became almost necessary to establish an uniforlD 
systenl for tl1e regulation of their decisions, Mter several 
minor compilations had appeared, Gratian, an Italian nlonk, 
published about the year 1140 his Decretum, or general 
collection of canons, papal epistles, and sen tences of titthers, 
arranf!cd and digested into titles and chapters, in imitation of 
the Pandects, ,vhich very little before had begun to be 
studied again with great diligence. 2 This ,york of Gratian, 
though it 
eelns rather an extraordinary performance for the 
age 'v hen it appeared, has been censured for notorious incor- 
rectness as ,veIl as inconsistency, and especially for the 
authority given in it to the false decretals of Isidore, and con- 
sequently to the papal supremacy. It fell, ho,vever, short of 
,vhat ,vas required in the progress of that usurpation. Greg- 
ory IX. caused the five books of Decretals to be published 
by Raimond de Pennafort in 1234. ,!'hese consist ahnost 
entirely of rescripts issued by the later pope
, especially 
.1\lexander III., Innocent III., Honorius III., and Gregory 
hImself. They form the most essential part of the canon 
law, the Decretum of Gratian being comparatively obsolete. 


1 Dalrymple's Annals of Scotland, vol. date of its appearance (iii, 343); but 
1. p, 267. others bring it down some years later. 
2 Tiraboschi has fixed on 1140 as the 
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In these books we find a regular and copious systeln of ju.. 
risprudence, derived in a great measure fi'oln the civilla\v 
but with considerable deviation, and possibly improvement: 
Boniface VIII. added a sixth part, thence calIed the Sext 
itself divided into five books, in the nature of a supplement 
to the other five, of which it follo\vs the arranO'elnent and 
d fd " 0 , 
compose 0 eCISIons promulgated since the pontificate of 
Gregory IX. N e\v constitutions \vere subjoined by Clement 
V. and John XXII" under the name of Clementines and 
Extravagantes Johannis; and a fe\v more of later pontiffs 
are included in the body of canon law, arranged as a second 
supplement after the luanneI' of the Sext, and called Ex- 
travagantes COlnmunes. 
'The study of this code became of course obligatory upon 
ecclesia
ticat judges. It produced a ne,v class of legal practi- 
tioners, or canonists; of ,vhom a great number added, like 
their brethren, the civilians, their illustrations and COffiluenta- 
ries, for ,vhich the obscurity and discordance of lnany pas- 
sages, more especially in the Decretum, gave ample scope. 
Froin the general analogy of the canon la \v to that of J us- 
tinian, the t\vo systelns becalne, in a relnarkable lnanner, 
collateral and mutually intert\vined, the tribunals governed 
by either of them borro\ving their rules of decision fi'om the 
other in cases ,vhere their peculiar jurisprudence is silent or 
of dubious interpretation.! But the canon law was ahnost 
entirely founded upon the legislative authority of the pope; the 
decretals are in fact but a ne\v arrangement of the bold ep1s" 
tIes of the most usurping pontiffs, and especially of Innocent 
III., ,vith titles or rubrics conlprehending the substance of 
each in the compiler's language. The superiority of ecclesi- 
astical to ternporal power, or at least the absolute indepen- 
dence of the forIner, may be considered as a sort of key-note 
\vhich reO'ulates ever y passage in the canon la,v. 2 It is 
o , 
expressly declared that subjects owe no allegIance to an 
excolunlunicated lord, if after admonition he is not reconciled 
to the church. 3 And the rubric prefixed to the declaration 


1 Duck, De Usu Juris Civilis. l. i, c, 8. 
2 Constitutiones principum ecclesias- 
ticis constitutionibus non præeminent, 
Bed obsequunt,ur, Decretum, distinct, 
10, Statutum generale laicorum ad ec- 
clesias vel ad ecclt>siasticas personas, vel 
eorum bona, in earum l)ræjudicium non 
extenditur, Decret.a.l, 1. i. tit, 2, c. 10, 


Quæcunque a principibus in ordh
.ibus 
vel in ecclesiasticis rebus decreta mve- 
niuntur nullius auctoritatis ('sse mon- 
strantu;, Decretum, distinct, !}6, 
3 Domino excolllmunicato ma.nentc: 
SUblliti fidelitatem non .de
ent; et 
1 
10DO'o tempore in e perstIterlt, et mom. 
tus 0 non pareat ecclesiæ, ab ejus debito 
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of Frederic II.'s deposition in the council of Lyons asserts 
that the pope may dethrone the emperor for la'wful causes. l 
These rubrics to the decretals are not perhaps of direct 
authority as part of the Ia\v ; but they express its sense, so as 
to be fairly cited instead of it. 2 By means of her ne,v juris- 
prudence, ROine acquired in every country a po,verful body 
of advocates, who, though many of them \vere laymen, ,vould, 
,vith the usual bigotry of la ''''yers, defend every pretension or 
abuse to \vhich their received standard of authority gave 
sanction. 3 
Next to the canon la,v I sl10ulc1 reckon the institution of 
the l11endical1t orders alTIOng those CirC1UTIstances ,vhich prin- 
Mendicant cipall y contributed to the aggrandizement of Rome. 
orders, By the acquisition, and in some respects the enjoy- 
ment, or at least ostentation, of immense riches, the ancient 
ll10nastic orders had forfeited much of the public esteem. 4 
Austere principles as to the obligation of evangelical poverty 
,vere inculcated by the numerous sectaries of that age, and 
eagerly received by the people, already much alienated from 
an established hierarchy. No means appeared so efficacious 
to counteract this effect as the institution of religious socie- 
ties strictly debarred from the insidious tell1ptations of ,vealth. 
Upon this principle ,vere founded the orders of Mendicant 
Friars, incapable, by the rules of their foundation, of possess- 
ing estates, and maintained only by alms and pious remunera- 
tions. Of these the hvo most celebrated ,,,,ere formed by St. 
Dominic and St. Francis of Assisi, and established by the 
authority of Honorius III. in 1216 anc11223, These great 
reformers, ,vho have produced so extraordinary an effect upon 


absolvuntur, Decretal. 1. v, tit, 37, c, 18, 
I must acknowledge that the decretal 
epistle of Honorius III. scarcely war- 
rants this general proposition of the 
rubric, though it seems to lead to it, 
1 Papa. imperatorem dcponere potest 
ex causis legitimis. 1. ii. tit, 13, c, 2. 
2 If I understand a bull of Gregory 
XIII" prefixed to his recension of the 
canon law, he confirms the rubrics or 
gloRses along with the text: but I cannot 
speak with certainty as to his meaning, 
3 For the canon law I have consulted, 
besides the Corpus Juris Canonici, Tim- 
boschi, Storia della I.Jitteratura, t. iv. 
and v,; Giannone, 1. xiv. c, 3; 1. xix, 
c, 3; 1, xxii. c, 8, Fleury, Institutions 
au Droit Ecclésiastique] t, i, p, 10, and 
6me Discours sur l'Hist01re Ecclés. Duck 
, 


De Usu Juris Civilis, 1. i. c, 8, Schmidt, 
t, iy, p, 39, F. Paul, Treatise of Bene- 
fices, c, 31, I fear that my few citations 
from the canon law are not made scien- 
tifically; the propl'r mode of reference 
is to the first word; but the book and 
title are rather more convenient; and 
there are not many readers in England 
who will detect this im!1ropriety, 
4 J t would be easy to bring evidence 
from the writings of every successive 
century to the general viciousne
s of the 
regular cler
y, whose memory it is some- 
times the fl1shion to treat with respect, 
See particularly !\Iuratori, Dissert, 65; 
and Fleury, 8me Discours, The latter 
observes that their great wealth was tho 
cause of this relaxation in discipline, 
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mankind, ,vere of very different characters; the one, active 
and ferocious, had taken a prominent part in the crusf.-de 
against the unfortunate Albigcois, and ,vas among the first 
who bore the terrible name of inquisitor; ,vhile the other, a 
hartnless enthusiast, pious and sincere, but hardly of sane 
mind, was much rather accessory to the intellectual than to 
the moral degradation of his species. Various other men(li- 
cant orders ,vere institu ted in the thirteenth century; but 
most of the In ,vere soon suppressed, and, besides the 1\\'0 
principal, none remain but the Augustin and the Carmelites.! 
These new preachers ,vere received \vith astonishing ap- 
plobation by the laity, ,vhose religious zeal usually depends 
a good deal upon their opinion of sincerity and di
interest- 
edness in their pastors. And the progress of the Dominican 
and Franciscan friars in the thirteenth century bears a re- 
markable analogy to that of our English l\Iethodists. Not 
deviating from the faith of the church, but professing 
rather to teach it in greater purity, and to observe her ordi- 
nances ,vith greater regularity, ,vhile they imputed supineness 
and corruption to the secular clergy, they drew round their 
sermons a multitude of such listeners as in all ages are attract- 
ed by similar means. They practised all the stratagems of 
itinerancy, preaching in public streets, and administering the 
c0111munion on a portable altar. Thirty years after their in- 
stitution an historian complains that the parish churches ,vere 
deserted, that none confessed except to these friars, in short, 
that the regular discipline ,vas subverted. 2 This uncontrolled 
privilege of perforn1Ïng sacerdotal functions, ,vhich their 
modern antitypes assume for themselves, ,vas conceded to the 
mendicant orders by the favor of Rome. A ,yare of the 
powerful support they might receive in turn, the pontiff'S of 
the thirteenth century accumulated benefits upon the disciples 
of Francis and Dominic. They 'v ere exempted from episco- 
pal authority; they ,vere permitted to preach or hear confes- 
sions without leave of the ordinary,3 to accept of legacies, 
and to inter in their churches. Such privileges could not be 
granted ,vithout resistance froln the other clergy; the bishops 


1 l\Iosheim'8 Ecclesiastical History; 
Fleury, 8me Discours; Crevier, Histoire 
de l'Université de Paris, t, i. p, 318, 
2 Matt, Paris, p, 607, 
3 Another reason for preferring- the 
friars is given by Archbishop Peckham; 


quoniam casus epi
copales re
ervati epis- 
copis ab homine, yel a jure. 
o
m?mter 
a Deum timentibl1s episcoplS JpSlS fra- 
tribus committuntnr. et non pre
byteris, 
(JlWTUm simplicita.
 non sllfficit aliis rliri- 
gemlis, 'Wilkins, Concilia, t, ii, p, 169 
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remonstrated, the university of Paris maintained a strenu.. 
OilS oppo:-:ition; but their reluctance served only to protract 
the final decision. Boniface VIII, appears to have peremp- 
torily e
tablished the privileges and imlnunities of the mendi- 
cant orders in 1295. 1 
It ,vas naturally to be expected that the objects of such 
exten:3Ïve favors would repay their benefactors by a more than 
usual obsequiou
ness and alacrity in their service. Accord- 
ingly the Dominicans and Franciscans vied ,vith each other 
in magnifying the papal supremacy. 1\1:any of these monks 
became eminent in canon law and scholastic theology. r.rhe 
great la,vgiver of the schools, 'I'homas Aquinas, ,vhose opin- 
ions the Dominicans especially treat as almost infallible, went 
into the exaggerated principles of his age in favor of the 
see of Rome. 2 And as the professors of those sciences took 
nearly all the learning and logic of the tin1es to their o'vn 
share, it ,vas hardly possible to repel their arguments by any 
direct reasoning. But this partiality of the ne,v monastic 
order5 to the popes lnust chiefly be understood to apply to 
the thirteenth century, circumstances occurring in the next 
which gave in some degree a different complexion to their 
dispo
itions in re8pect of the Holy See. 
'\Ve should not overlook, among the causes that contribut- 
ed to the dOlninion of the popes, their prerogative of dispens- 
ing ,vith ecclesiastical ordinances. 'fhe most remarkable 
Papal dis- exercise of this ,vas as to the canonical impedi... 
pens
tions of ments of matrimony. Such strictness as is pre- 
marrJaO'e. ' b d b I Ch .. 1 . , , 1 
b scrl e y t le rlstIan re 19lon ,v!t 1 respect to 
divorce ,vas very unpalatable to the barbarous nations. They 
in fact paid it little regard; under the l\Ierovingian dynasty, 
even private men put a,vay their wives at pleasure. 3 In 
many capitularies of Charlenlagne ,ve find evidence of the 
prevailing license of repudiation and even polygamy.4 The 


1 Crevier, Hist, de l'Université de 
Paris, t, i. et t, ii. passim, Fleury ubi 
supra, IIist, du Droit Ecclési:\sÙque 
François, t, i. p, 394, 396, 446, Collier's 
E('clesiastical History. vol. i. p, 437 448 
432. n T ood's Antiquities of Oxford: vol
 
i. p, 376,480, (Gutch's edition,) 
2 It was maintained by the enemies of 
the mendicants, e!-'pecially '\Villiam St, 
Amour, that the pope ('ouid 110t give 
them a privile!!e to preach or l w rform 
the other duties of the parish pri(,1"t
, 
Thoma.s Aquinas answered that a bishop 


might perform any spiritual functions 
within his diocese, or commit the charge 
to another instead. and that the pope, 
being to the whole church what a bishop 
is to his diocese, might do the same every- 
where, CreYier, t, i. p, 474, 
:3 i\hrculfi Formulæ, 1. ii, c, 30. 
4 Although a man might uot marry 
again when his wife had taken the v('il, 
he was permitted to do so if she was in 
fopteù with the leprosy, Compare Ca. 
pitularia, Pippini, A.D, 752 and 755, Ii 
a woman cOllðpired to murder her hm 
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principles ,vhi\?h the church inculcated ,vere In appearance 
the very rever3e of thi:3 laxity; yet they led indirectly to 
the s
une effect. l\Iarriages ,vere forbidden, not nlerely ,vith- 
in the lin1Ïts ,vhich natur
, or those inveterate associations 
,vhich ,ve call nature, have rendered sacred, but as far as the 
seventh degree of collateral con
anguinity, computed from a 
COlnlnon ancestor. l Not only ,vas affinity, or relationship by 
m,uTiage, put upon the san1e footing as that by blood, but a 
:Gtntastical connection, called spiritual affinity, ,vas invented in 
order to prohibit Inarriage bet\vcen a sponsor and godchild. 
An union, ho\vever innocently contracted, behveen parties 
thu
 circuillstanced, might at any time be di
solved, and their 
subsequent cohabitation forbidden; though their children, I 
believe, in cases ,vhere there had been no kno,vledge of the 
ilnpediulent, \vere not illegitilnate, One readily apprehends 
the facilities of aLU5e to \"hich all this led; and history is full 
of dissolutions of marriage, obtained by fickle passion or cold- 
hearteJ ambition, to \vhich the church has not scrupled to 
pander on some suggestion of relationship. It is so difficult 
to conceive, I do not say any rea
oning, but any honest su- 
perstition, ,vhich conld have produced those monstrous regu- 
lation
, that I \vas at fir.st inclined to suppose them designed 
to give, by a side-\"inù, that facility of divorce ,vhich a licen- 
tiou:3 people delnanded, but the church could not avo\vedly 
grant. This refinelnent' \vould ho\vever be unsupported by 
facts. The prohibitioa is very ancient, and ,vas really deriv- 
ed froin the ascetic teillper ,vhich introduced so lnany other 
absurdities. 2 It ,vas not until the hvelfth century that either 
this or any other established rules of discipline ""ere sup- 


banù, be might remarry, Iù. A,D, í53, 
A large proportion of Pepin's laws re- 
late to ince
tuous connections and di- 
vorces, Oue of Charlemagne seems to 
imply tlmt polygamy was uot unknown 
even among prie
ts, Si s,tcerdotes plures 
uxores habuerillt, s:tcerdotio priventur; 
quia. sæculaxilms deteriores sunt, Capi- 
tul. A,D, ít5'.}, This Heems to imply that 
their marri:t
e with one was allowable, 
which nevertheless is contradicted by 
other paS:oHtge:o; in the Capitularies 
1 See the canonical computation ex- 
plained in St. )Iarc, t, iii. p, 376, Also 
in Black
toue's Law Tracts. Treatise on 
CO:ls.LTlguinity, In the eleventh centm'y 
an opinion began to gain ground inJ:taly 
that thirù-cousins might marry, bping in 
the seventh degree according to tho civil 


law, Peter Damian, a passionate abettor 
of Hildebrand and his maxims, treats 
this with horror, and calls it an heresy: 
:I!'leury, t, xiii. p, 152, St, )larc, ubi 
supra. This opinion was supported by a 
reference to the Institutes of Justinian; 
a proof, among several others, how,much 
earlier that book was known than is vul- 
garly supposed, , 
2 Gregory 1. pronounces matrimony 
to be unlawful as f,tr as the seventh 
degree; and even, if I underst
lld h.ï s 
meaning, as long as any relatIOnship 
could be traced; which seems to have 
been the maxim of strict the'Jlogians, 
thouO'h not absolutely enforced, Du 
Cang
, v Genera.tio; ,Fleury, Hist, Ec. 
clés, t, ix, p. 211, 
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posed liable to arbitrary dispensation; at least the stricter 
churchnlen had always denied that the pope could infringe 
canons, nor had he asserteù any right to do SO.l But Inno- 
cent III. laill do,vn as a InaxÍIn, that out of the plenitude of 
his po,ver he might la,vfully dispense ,vith the la,v; and ac- 
cordingly granted, alnong other instances of this prerogative, 
dispcnsations from impediments of Inarriage to the emperor 
Otho IV.2 Silnilar inllulgences ,vere given by his succes- 
sor
, though they did not become usual for some ages. The 
fourth I.Jateran council in 1215 rCllloved a great part of the 
restraint, by perlnitting nlarL'iages beyond the fourth degree, 
or ,vhat ,ve call third-cousins; 8 and dispensations have 
been made lnore easy, 'v hen it ,vas discoyered that they 
lnight be convertell into a source of profit. They served a 
rnore Í1nportant purpose by rendering it necessary for the 
princes of Europe, ,vho seldonl could marry into one an- 
other's houses ,vithout transgressing the canonical limits, to 
keep on good terms 'with the court of Rome, 'v hich, in sev- 
eral instances that ha ve been ll1entioned, fulminated its 
censures against sovereigns ,vho lived ,vithout permission 
in \vhat ,vas considered an ince5tuous union. 
The dispensing po\ver of the popes ,vas exerted in several 
cases of a tenlporal nature, particularly in the 
Dispensa- I . . , f 1 . ld .[' f 
tions from egLtllnatIon 0 c II ren, lOr purposes even 0 SUC" 
promissory cession. Thi
 Innocent III. claimed as an indirect 
oaths, 
consequence of his right to reillove the canonical 
impediLnent ,vhich bastardy offered to ordination; since it 
would be 1110nstrous, he says, that one ,vho is legitilnate for 
spiritual functions should continue other,vise in any civilll1at- 
ter. 4 But the most important and rnischievous species of 
dispensations ,vas fron1 the ob
ervance of promissory oaths. 
T\\
o prineiples are laid down in the decretals - that an oath 
di
advantageous to the church is not binding; and that one 
extorted by force ,vas of slight obligation, and l11ight be an- 
nulled by ecclesiastical a.uthority.5 As the first of these 


1 De l\Iarca, 1. Hi. cc, 7, 8, 14, Schmidt, 
t. iv. p. 235, Dispensations were origi- 
nally grantcù only as to canonical pen- 
ances, but not pro
pectively to authorize 
0. breach of di
cipline, Gratian asserts 
that the pope is not bound bv the ranons, 
in which, 'Fleury observes, 
he goes be- 
yond the :False Decretals, Septième Dis- 
cours. p. 291. 
2 Secundum plenitudinem potestatis 


de jure possumus supra jus dispensare. 
Schmidt, t, iv, p, 235, 
3 Fleury, Institutions au Droit Ecclé- 
siastiq ue, t, i. p, 296, 
4- Decretal, 1. iv, tit, 17, c, 13, 
[, .J uramentum contra utilitatem eccle. 
siasticam præstitum Don tenet. Decre- 
tal. 1. ii. tit, 24, c, 27, et Sext, 1. i. tit, 11, 
c. 1. A juramento per metum extorto 
ecclesia solet absolvcre, et ejus trans. 
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maxims gave the lnost unlimited pt'ivilcge to the popes of 
breaking all faith of treaties ,vhich th\varted their intere:5t or 
passion, a privilege ,vhich they continually exercised,1 so the 
second \vas equally convenient to princes ,veary of observing 
engagen1ents to\vard
 their subjects or their nei o-hbors. They 
protested \vith a bad grace against the absol
tion of their 
people fron1 allegiance by an authority to 'v hich they did not 
scruple to repair in order to bolster up their o\vn peljuries. 
1"hus Ed\vard I. , the strenuous as:5erter of his teill p oral rio'hts 
o " 
and one of the first ,vho opposed a barrier to the encroach- 
ments of the clergy, sought at the hands of Clement V. a 
di
pensation from his oath to observe the great statute aO'ainst 
arbitrary taxation. 0 
In all the earlier stages of papal don1Ïnion the supreme 
bead of the church had been her guardian and Encroach- 
l)rotector; and this beneficen t character appeared ments of 
, . . . f popes on the 
to reCeIVe Its consummatIon In the result 0 that frceùom of 
arduous struggle ,vhich restored the ancient prac- elections, 
tice of free election to ecclesiastical dignities. Not long, 
ho\vever, after this triumph had been obtained, the popes 
began by little and little to interfere ,vith the regular consti- 
tution. Their first step ,vas conformable indeed to the pre- 
vailing systelll of spiritual independency. By the concordat 
of Calixtus it appears that the decision of contested elections 
was reserved to the emperor, assisted by the metropolitan 


gressores ut peccantes mortaliter non 
punientur, Eodem lib, et tit. c, 15, 
The whole of this title in the decretals 
upon oaths seems to have given the first 
opening to the lax casuistry of succeed- 
ing times, 
1 Take one instance out of many, 
Piccinino, the famous condottiere of the 
fifteen th cen tury, had promised not to 
attack :Francis Sforzi1, at that time en- 

aged against the pope, Eugenius IV, 
(the same excellent person who had an- 
nulled the compatacta. with the Hus
ites, 
relea
iug tho;o;e who had sworn to them, 
and who afterwa.rds made the king of 
Hungary break his treaty with Amurath 
II.) absolves him froill this promise, on 
the express grou ud that a treaty disad- 
vantageous to the church ought not to 
be kept, Sismonùi, t, ix, p. 196, The 
church in that age was synonymous with 
the papal territorie:, :n Italy, 
It wa.s in conformity to this sweeping 
principle of eccle:,iastic:d utiHty that 
Urban VI. maùe the foUowing solemn 


and general declaration against keeping 
faith with heretics, Attendentes quod 
h uj usmodi confædcrationes, coBigationes, 
et lir1'æ seu conventiolles factæ cum hu- 
jus;lOdi hæreticis seu schi
matici
 po
t- 
quam tales effecti erant, sunt temerariæ, 
iUicitæ, et ipso jure nullæ (etsi forte ante 
ipsorum lapsuill in schifmla, seu hæresin 
initæ seu factæ fui

ent), eti:nn si forent 
juramento vel fiùe datl firillatæ, aut con- 
firmatione apostolicl vel qUd.cunque fir- 
mitate alil roboratæ. postq uam tales, ut 
præmittitur, sunt efIecti. n.) mer, t, vii, 
p, 332, 
It was of little consequence that all 
divines and sound interpreters of canon 
law maintain that the pope cannot dis- 
pense with the divil

, or ll
oru.l la.w, as 
De :\Iarca tells us, 1. lll, C, 1D, thou!?h ho 
admits that others of less sound Juùg- 
lllent assert the con trary, itS wa
 COl
llllOl1 
enough, I believe, among the Jesmts at 
the bC'l'inninO' oftl1e seventeenth century, 
His p
wcr of interpret
ng tl
e la.
v W!tS 
of itself a privilege of dlspenslllg 'Hth It 
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and suffraITans. In a fe\v cases during the hvelfth century 
this ÍInpcr
11 prerogative ,vas exercised, though not altogether 
undi
puted.l But it ,vas consonant to the prejudices of that 
aITe to deeln the suprelne pontiff a Inore natural judge, as in 
otllcr cases of appeal. The point \yas early settled in Eng- 
land, 'v here a doubtful election to the archbishopric of York, 
under Stephen, ,vas referred to Rome, and there kept five 
years in litigation. 2 Otho IV. surrendered this among other 
rights of the empire to Innocent 111. by his capitulation; 3 
and from that pontificate the papal jurisdiction over such 
controversies became thoroughly recognized. But the r9al 
aÏ1n of Innocent, and perhaps of some of his predecessors, 
was to dispose of bishoprics, under pretext of determining 
and on contests, as a matter of patronage. So many rules 
rights of ,vere established, so many formalities required by 
patronage, their constitutions, incorporated afterwards into the 
canon law, that the court of Rome n1ight easily find means 
of annulling ,vhat had been done by the chapter, and besto\v- 
ing the see on a favorite candidate. 4 The popes soon assumed 
not only a right of decision, but of devolution; that is, of 
supplying the ,vant of election, or the unfitness of the elected, 
by a nonlÍnation of their 0\vn. 5 Thus archbishop Langton, 
if not absolutely nominated, was at least chosen in an invalid 
and compulsory manner by the order of Innocent III., as \ve 
may read in our English historians. And several succeeding 
archbi
hops of Canterbury equally o,ved their promotion to 
the papal prerogative. SOine instances of the same kind 
ocrurred in Germany, and it became the constant practice in 
Naples. 6 
While the popes were thus artfully depriving the chapters 


1 Schmidt, t, iii, p. 299; t, iv. p, 149. 
According to the concordat, elections 
ough t to be made in the presence of the 
emperor or his officers; but the chapters 
contrived to exclude them by deO'rees 
though not perhaps till the thirt
enth 
century: Compare Schmidt, t, iii. p, 
296; t, IV, P 146, 
2 Henry's IIist, of England, vol. v. 
p. 324, Lyttelton's Henry 11., vol. i. 
p, 356, 
3 Schmidt. t, iv, p, 149, One of these 
was the spolium, or movable estate of a 
bishop, which the emperor was used to 
seize upon his decease, p, 154, It was 
certainly a v.ery leonine prerogathre j but 
t
e pOpl'S 
ld ,not fail. at a subsequent 
ilme, to claIm It for themselves, Fleury, 


Institutions au Droit, t. i, p, 425, Len- 
fant. Concile de Constance, t, ii. p, 130, 
4 F. Paul, c, 30. Schmidt, t. iv, p.177, 
247, 
6 Thus we find it expressed, as cap- 
tiously as words could be devised, in the 
decretals, 1. i, tit. 6, c, 22. Electus a 
majori et saniori parte capitu1i, si est, et 
erat iùoneus tempore electionis, confirma.- 
bitur; si autem erit indignus in orùini- 
bus scientia vel ætate, et fuit scienter 
electus, electus a minori parte, si est dig- 
nus, confirmabitur, 
A person canonically disqualified when 
presented to the pope for confirmation 
was said to be postulatus, not clectus, 
6 Giannone, 1. xiv, c, 6; 1. xix. c, 5. 



ECCLES. PO'\VER. 


l\IANDATS, 


203 


of their right of election to bi
hoprics, they inter- 
i.' d ' b ' . h h . Mandata. 
lere In a more ar ltra.ry manner '\vlt t e collahon 
of inferior benefices. rrhis began, though in so insensible a 
manner as to deserve no notice but for its consequences with 
Adrian IV., \vho requested some bishops to confer the' next 
benefice that should beco1l1e vacant on a particular clerk. 1 
Alexander III. used to solicit similar favors. 2 rrhese recorn- 
mendatory letters ,vere called mandats. But though such 
requests gre'\v more frequent than ,vas acceptable to patrons, 
they ,vere preferrpd in moderate language, and could not 
decently be refused to the apostolic chair. Even Innocent 
III. seems in general to be aware that he is not ass
rting a 
right; though in one instance I have observed his violent 
temper break out against the chapter of Poitiers, who had 
made some demur to the appointment of his clerk, and ,,,horn 
he threatens ,,,ith excommunication and interdict. s But, as ,ve 
find in the history of all usurping governments, time changes 
anolnaly into system, and injury into right; exampìes beget 
custom, and custom ripens into la,v; and the doubtful prece- 
dent of one generation becomes the fundamental maxim of 
another. Honorius III. requested that t,vo prebends in 
every church might be preserved for the Holy See; but 
neither the bishops of :France nor England, to ,vhom he 
I)referred this petition, ,vere induced to COIn ply \vith it. 4 
Gregory IX. pretended to act generously in lilniting himself 
to a single expectative, or letter directing a particular clerk 
to be provided \vith a benefice in every church. 5 But his 
practice ,vent much further. No country was so intolerably 
treated by this pope and his successors as England throughout 
the ignominious reign of Henry III. Her church seemed 
to have been so richlyendo,ved only as the free pastnre of 
Italian priests, "\vho ,vere placed, by the mandatory letters 
of Gregory IX. and Innocent IV., in all the best benefices. 
If \ve may trust a solemn remonstrance in the name of the 
"'hole nation, they dre\v fron1 England, in the n1Ïdùle of the 
thirteenth century, sixty or seventy thousand marks every 
year; a sum far exceeding the royal revenue. 6 This ,vas 
asserted by the English envoys at the council of Lyons. 


1 St, Marc, t, v, p. 41, Art de vérifier 4 Matt, Paris, p, 267, De l\Iarca. I. iv 
les Dates, t, i. p, 288, Encyclopédie I art, c, 9, 
l\fanùats, 5 F, Paul on Benefices, c, 30 
2 Schmidt, t. iv, p, 239, 61\1. Paris, p, 579, 740, 
3 Innocent III, Opera, p, 502 
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But the remedy ,vas not to be sought in remonstrances to the 
court of Rome, ,vhich exulted in the success of its encroach- 
ments. There ,yas no defect of spirit in the nation to oppose 
a Inore adequate resistance; but the "Teak-minded individual 
upon the throne sacrificed the public interest sometimes 
through habitual tilnidity, sometimes through silly ambition. 
If England, ho\vever, suffered more renlarkably, yet other 
countries \vere far from being untouched. A Gerillan writer 
avout the beginning of the fourteenth century mentions a 
cathcd.'al w'here, out of about thirty-five vacancies of prebends 
that had occurred within hventy years, the regular patron 
had filled only t,vo. 1 "The case was not very different in 
France, where the continual usurpations of the popes pro- 
duced the celebrated Pragmatic Sanction of St. Louis. 1."'his 
edict, the authority of \vhich, though probably ,vithout cause, 
has been sometimes disputed, contains three important pro- 
visions; nanlely, that all prelates and other patrons shall 
enjoy their full rights as to the collation of benefices, accord- 
ing to the canons; that churches shall possess freely their 
rights of election; and that no tax or pecuniary exaction 
shall be levied by the pope, ,vithout consent of the king and 
of the national church. 2 "\Ve do not find, ho\vever, that the 


1 Schmidt, t, vi, p, 104, 
2 Ordollnances des Rois de France. t. i. 
p. 97, Objections have been made to 
the authenticity of this edict, and in 
particular that we do not find the king 
to have had any previous differences 
with the see of Rome; on the contrary, 
he was just indebted to Clement IV, for 
bestowing the crown of Naples on his 
brother the count of Provence, Velly 
has defended it. Hist, de France, t, vi. 
p, 57; and in the opinion of the learned 
Beneùictine editors of L' Art de vérifier 
les Dates, t. i, p, 585, cleared up all 
difficulties 3.S to its genuineness, In 
fact, however, the Pragmatic Sanction of 
St, Louis stands by itself, and can only 
be considered as a protestation against 
abuses which it was still impossible to 
suppress. 
Of this law. which was published in 
1268, Sismondi says, En lisant la prag- 
matique sa.nction, on se demande avec 
étonnement ce qui a pu causer sa prodi- 
gieuse célébrité, Elle n
introduit aucun 
droit nouveau; eUe ne change rien à 
l'organis:ttion ecclésiastique j eUe déclare 
seulement que tous les droits exista.ns 
seront conservé:ö:, que toute la législation 
canonique soit exécutée, A l'exception 
de Particle v, sur la levées d'argent de la 


cour de Rome, elIe ne contient I'ien que 
cette cour n'eut pu publier elle-même; 
et Quant à cet article, qui pa.roit seul 
dirigé contre 130 chambre apostolique, il 
n'est pas plus précis que ceux que bien 
d'autres rois de France, d' Angleterre, et 
d'Allemagne, avaient déjà promulgués 
à plusieurs réprises, et toujours sans 
effet. llist. des Franc. v, 106, But Sis- 
mondi overlooks the fourth article, \Yhich 
enacts that all collations of benefices 
shall be made according to the maxims 
of councils and fathers of the ch urch. 
This was designed to repress the dis- 
pensations of the pope j and if the French 
lawyers had been powerful enough, it 
would have been successful in that ob- 
ject. He goes on, indeed, himself to 
say,-Ce qui changea la pragmatique 
sanction en une barrière puissantecontre 
les usurpations de la COUL de Rome, c'est 
que les légistes s'en emparèrent j ils pri- 
rent soin de l'expliquer, de 130 com- 
menter; plus elIe était vague, et plus, 
entre leurs mains habHes, eUe pouvoit 
recevoir d'extension. Elle suffisait seule 
pour garantir toutes les libertés du roy- 
aume j une fois que les parlcmcns étoient 
résolus de ne jamais permettre qu'elle 
fíì.t violée, tout empiétement de Ia cour 
de Rome ou des tribunaux ecclésiasti- 
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French governrnent acted up to the spirit of this ordinance; 
and the Holy See continued to invade the rights of collation 
with less ceremony than they had hitherto used. Clement 
IV. published a bull in 1266, ,vhich, after asserting an abso- 
lute prerogative of the supreme pontiff to dispose of all pre- 
ferments, ,,,hether vacant or in reversion, confines it
elf in 
the enacting ,vords to the reservation of such benefices as 
belong to persons dying at Rome (vacantes in curift).l These 
had for some time been reckoned as a part of the popc'
 
special patronage; and their nUluber, ,vhen all causes of im- 
portance ,vere dr:nvn to his tribunal, ,vhen metropolitans 
,vere compelled to seek their pallium in person, and even by 
a recent constitution exelnpt abLots \vere to repair to Rome 
for confirn1ation,2 not to luention the multitude \v ho flocked 
thither as In ere courtiers and hunters after promotion, must 
have heen very considerable. Boniface VIII. repeated this 
la,v of Clement IV. in a still more positive tone; 3 and 
Clemp.nt V. laid do,vll as a 111axim, that the pope might freely 
besto,\T, as universal patron, all ecclesiastical benefices. 4 In 
order to render these tenable by their Italian courtiers, the 
canons against pluralities and nonresidence ,vere dispensed 
,vith; so that individuals ,vere said to have accun1ulated fifty 
or sixty preferments. 5 It was a consequence from this ex- 
travagant principle, that the pope luight prevent Provisions, 
the ordinary collator upon a vacancy; and as this rE'serves, 
could seldoln be done ,vith sufficient expedition in &c, 
places remote from his court, that he might Inake reversion- 
ary grants during the life of an incumbent, or reserve certain 
benefices specifically for his o,vn nomination. 
The persons as ,veIl as estates of ecclesiastics ,vere secure 
froB1 arbitrary taxation in all the kingdoms founded upon, the 
ruins of the empire, both by the common liberties of free- 


ques, toute levée de deniers ordonnée par 
eUe, toute élection irrégulière, toute ex- 
communication, tout interdit, qui tou- 
choient l'autorité royale ou les droits du 
sujet, furent dénoncés par Ies légistes en 
parlement. comme contraires aux fran- 
chises des ég1ises de :France, et à Is 
pragmatique sanction. Ainsi s'introdui- 
sait rappel comme d'abus qui réussit 
seul à contenir la jurisdiction ecclésias- 
tique dans de justes bornes, 
1 Sext. Decretal. 1. iii. t, iv, c.2, F, 
Paul on Benefices, c, 35 This writer 


thinks the privilege of nominating bene- 
fices vacant in curia to have been among 
the first claimed by the popes, even be<< 
fore the usage of mandats. c.30. 
2 Matt. Paris, p, 81ï, 
3 Sext. Decret, 1. iii. t, iv. c, 3, He 
extended the vacancy in curil to all 
places within two days' journey of the 
papal court. 
4 }', Paul, c, 35, 
6 It!, c. 33, 34, 35, Schmidt, t, iv. p. 
104 
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men, and more particularly by their o,vn immu.. 
Papal tnxa- f ' 1 1 C1 I I 
tion of the nities and the horror 0 sacrl ege. 
uc 1 at east 
clergy. ,vas their legal security, "rhatever violence n1ight 
occasionally be practised by tyrannical princes. But this 
exclnption ,vas cOlnpensated by annual donatives, probably 
to a large aUlount, ,vhich the bishops and monasteries ,vere 
accustolned, and as it ,vere con1pelled, to nlake to their sov- 
ereigl1s,2 '.rhey ,vere subject also, generally speaking, to the 
feuùal services and prestations. Henry I. is said to have 
extorted a SUIll of lnoney from the English church. s But 
the first elninent instance of a general tax required from the 
clergy "Tas the fan10us Saladine tithe; a tenth of all nloyable 
estate., imposed by the kings of E'\'ance and England upon all 
their subjects, ,vith the consent of their great councils of 
prelates and barons, to defray the expen
e of their intended 
crusade. Yet even this contribution, though called for by 
the iInminent peril of the Holy I-,and after the capture of 
J eru5alem, ,vas not paid ,vithout reluctance; the clergy 
doubtless anticipating the future extension of such a precedent. 4 
l\Iany years had not elapsed ,vhen a new demand ,vas made 
upon them, but from a different quarter. Innocent III. (the 
name continually recurs ,vhen ,ve trace the commencement 
of an usurpation) hnposed in 1199 upon the .whole church a 
tribute of one fortieth of luovable estate, to be paid to his own 
collectors; but strictly pledging himself that the money 
should only be applied to the purposes of a crusade,6 This 
crusade ended, as is ,veIl kno\vn, in the capture of Constan- 
tinople. But the ,vord had lost luuch of its original mean- 
ing; or rather that meaning had been extended by ambition 
and bigotry. Gregory IX, preached a crusade against the 
elnperor li'rederic, in a quarrel 'v hich only concerned his 
temporal principality; and the church of England ,vas taxed 
by his authority to carryon this holy war. 6 Mter some 


1 l\furatori, Dissert. 70; Schmidt, t, iii. 
p. 21l. 
2 Schmidt, t, iii. p, 211. Du Cange, v, 
Dona, 
3 Eadmer, p, 83. 
4 Schmidt, t. iv, p. 212, Lytb,>lton's 
Henry II" vol, iii. p, 472. Velly, t, iii, 
p,316, 
fi Innocent. Opera. p. 266. 
6 1\1. Paris, p, 470. It was hardly 
possible for the clergy to make any ef- 
fective resistance to the pope, without 


unraveling a tissue whi ch they had beE'u 
assiduously weaving, One Eng-lish pre. 
late distinguished hin"self in this reign 
by his strenuous protestation against all 
abuses of the church, This was Robert 
Grosstete, bishop of Lincoln, who died in 
1253. the most learned Englishman of 
his time, and the first who haù any tinc- 
ture of Greek literature, :Matthew Paris 
gives him a high character, which he 
deserved for his learning and integrity; 
one of his commendations is for keeping 
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opposition the bishops submitted; and frOITI that tilne no 
bounds ,vere set to the rapacity of papal exactions, The 
usurers of Cahors and Lombardy, residing in London, took 
up the trade of agency for the pope; and in a fe,v years he 
is said, partly by levies of money, partly by the revenue; of 
benefices, to have plundered the kingdOlll of 950,000 marks; 
a sum equi-valent, perhaps, to not less than fifteen millions 
sterling at present. Innocent IV., during ,vhose pontificate 
the tyranny of Rome, if "re consider her tenlporal and spir- 
itual usurpations together, seem'S to have reached its zenith" 
hit upon the device of ordering the English prelates to fur
 
nish a certain nunlber of men-at-arms to defend the church 
at their expense. This ,vouid soon have been conlnluted 
into a stanùing escuage instead of military service. l But the 
demand ,vas perhaps not complied ,vith, and ,ve do not find 
it repeated. Henry III.'s pusillanÎInity ,vould not permit 
any effectual measures to be adopted; and indeed he 
ome- 
times shared in the booty, and ,vas indulged "Tith the produce 
of taxes ÏInposed upon his o\vn clergy to defray the cost of 
his projected ,val" against Sicily.2 A nobler example ,vas set 
by the kingdolll of Scotland: Clement IV. having, in 1267, 
granted the tithes of its ecclesiastical rcyenues for one of his 
mock crusades, king Alexander III., ,vith the concurrence of 
the church, stood up against this encroachment, and refused 
the legate permission to enter his dominions. s 1'axation of 
the clergy ,vas not so outrageous in other countries; but the 
popes granted a tithe of beneficcs to St. Louis for each of 
his o'vn crusades, and also for the expedition of Charles of 
Anjou against l\Ianfred. 4 In the council of Lyon
, held by 
Grcgory X. in 1274, a general tax in the sall1e proportion 
was iIllp05ed on all the Latin church, for the pretended pur- 
pose of carrying on a holy ,var. 5 
a good table, But Gro:::stete appears to was a little stimulated by personal feel 
have been imbued in a great degree with ings for the abbey of St. Alban's; and 
the spirit of his age as to eccle
iastical the same remark is probably applicable 
power, though unwilling to yield it up to his love of civil liberty, 
to the pope: and it is a strange thin
 to 2 Rymer, t, i. p, 599. &c, The sub. 
reckon him among the precursors of the stance of Engli
h eccle
iastical history 
Reformation, 1\1. Paris, p, 754, Bering- during the rei'''n of Henry III. may be 
ton's Literary History of the Middle collected front Henry, and still better 
Ages, p, 378, from Collier, 
1 1\1. Paris, p, 613, It would be end- 3 Dalrymple's Annals of Scotland, vol. 
less to multiply proor.
 from Matthew i. p,l,9, n 
Paris, which indeeù occurin almost every 4 VelJy, t, iv, p, 843; t, v, p. 843 ; t. 
page, His laudable zeal against papal vi. p, 47, , 
tyranny, on which some protestant 5 Idem, t. vi. p. 80S. St, Marc, t, V1. 
W1'iters have been so pleased to dwell. p. 347, 
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These gross invasions of ecclesiastical property, however 
submissively endured, proùuced a very general 

;
:



t


 di
affection to,yards the court of Rome. The 
court of re I Jroach of venalit y and avarice ,vas not indeed 
Rome, 
cast for the first time upon the sovereign pontiffs; 
but it had been confined, in earlier ages, to particular in- 
stances, not affecting the bulk of the catholic church. But, 
pillaged upon every slight pretence, ,vithout la,v and \vithout 
redre:3
, the clergy came to regard their once paternal lnon- 
arch a
 an arbitrary oppressor. All writers of the thirteenth 
and follo,ving centuries complain in terms of unlueasured 
indignation, and seem aln10st ready to refom1 the general 
abuses of the church. r.fhey di
tinguished however clearly 
enough bet,veen the abuses 'v hich oppressed theln and those 
,vhich it ,vas their interest to preserve, nor had the least in- 
tention of "Taiving their o\vn immunities and authority. But 
the laity came to more universal conclusions. A spirit of 
inveterate hatred grew up aillong theIn, not only to,vards the 
papal tyranny, but the ,vhole systen1 of ecclesiastical inde- 
pendence. The rich envied and longed to plunder the estates 
of the superior clergy; the poor learned frolll the Waldenses 
and other sectaries to deen1 such opulence incolnpatible 
with the character of eval1gelicallninisters. rrhe itinerant 
minstrels invented tales to satirize vicious priests, ,vhich a 
predisposed multitude eagerly s\vaIlo,ved. If the thirteenth 
century,yas an age of more extrayagant ecclesiastical pre- 
tensions than any which had preceded, it ,vas certainly one 
in ,vhich the disposition to resist them acquired greater con- 
sistence. 
To resist had indeed become strictly necessary, if the tem- 
poral governments of Christendom ,vould occupy any better 
station than that of officers to the hierarchy. I have traced 
Progress of already the fir5t stage of that ecclesiastical juris- 
ecclesiasti- diction, "'\vhich, through the partial indulgence of 
:
ti


s- sovereigns, especially Justinian and Charlemagne, 
had become nearly independent of thl3 civil magis- 
trate. Several ages of confusion and anarchy ensued, during 
which the supreme regal authority ,vas literally suspended 
in France, and not much respected in some other countries. 
It is natural to supposé that ecclesiastical jurisdiction, so far 
as even that ,vas regarded in such barbarous times, ,vould be 
esteemed the only substitute for coercive law, and the best 
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security against ,vrong. But I am not a,vare that it extended 
itself beyond its forIner limits till about the beO'inninO' of the 
o 0 
twelfth centurr. From that tinle it rapidly encroached upon 
the secular tribunals, and seemed to threaten the usurpation 
of an exclusive supremacy over all persons and causes. The 
bisl10PS gave the tonsure indiscriminately, in order to s,vell 
the list of their sublects. rrhis siO'n of a clerical state 
J 0 , 
though below the lo,vest of their seven deO'rees of ordination 

 0' 
implying no spiritual office, conferred the privileges and inl- 
munities of the profession on all ,vho ,yore an ecclesiastical 
habit and had only once been Inarried. 1 Orphans and 
wido,v:-ì, the stranger and the poor, the pilgrim and the leper, 
under the appellation of persons in distress (lniserabiles per- 
sonæ), came ,vithin the peculiar cognizallce and protection of 
the church; nor could they be sueù before any lay tribunal. 
And the ,vhole body of crusaders, or such as merely took 
the vow of engaging in a crusade, enjoyed the same cleri- 
cal privileges. 
But where the character of the litigant parties could not, 
even .with this large construction, be brought ,vithin their 
pale, the bishops found a pretext for their jurisdiction in the 
nature of the dispute. Spiritual causes alone
 it was agreed, 
could appertain to the spiritual tribunal. But the ,vord was 
indefinite; and according to the interpreters of the t\velfth 
century, the church \\ya,::; ahvays bound to prevent and cha5- 
tise the commission of sin. By this s,veeping maxim, 'v hich 
,ve have seen Innocent III. apply to vindicate his control 
over national quarrel:;;, the COllinon differences of individuals, 
which generally involve some charge of ,vilful injury, fell 
into the hands of a religious judge. One is ahnost surprised 
to find that it did not extend 11101'e universally, and n1Ïght 
praise the moderation of the church. Real actions, or suits 
relating to the property of land, ,vere always the exclu
ive 
province of the lay court, even ,vhere a clerk ,vas the defend.. 
ant. 2 But the ecc]e
iastical tribunals took cognizance of 


1 Clerici qui cum unicis et virginibus 
contraxcrunt, si tonsuram et vestes de- 
ferant clericales, privilf'gium retineant 
- præsenti declaramus edicto, hujus- 
nlOùi clericos conjugatos pro comllliBsis 
ab iis excci'sibus vel delictis, trahi non 
pos
e criminaliter aut civiliter ad juùi- 
dum 
æculRre, Bonifitcius Octavus, in 
Sext, Decretal. 1. iii. tit, ii. c, i. 
Philip the Bold, however, had 8ub- 
VOL, II. 14 


jecteù these marrieù clerks to taxes, au 
later ordinances of the French kings ren 
dered them amenable to tempoml juris 
diction; from which. in Naples, by va- 
rious provisions of the Angevin line, they 
alwavs continued free, Giannone, 1. xix, 
c, 5, 
 
2 Decretal, 1. ii. t, ii, Ordonnan('e!J 
ùcs Rois. t,1. p, 40 (.-\,D, 1189), In the 
council of Lambeth in 1261 the bishops 
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breaches of contract, at least where an oath had been pledg- 
ed, and of per
onal trusts. l They had not only an exclusive 
jurisdiction over questions imlncdiately matrimonial, but a 
concurrent one with the civil magistrate in France, though 
never in England, over nlatter5 incident to the nuptial con- 
tract, as claims of marriage portion and of do\ver. 2 1'hey took 
the execution of testan1ents into their hands, on account of 
the legacies to pious u
es ,vhich testators were advised to be 
queath. 3 In process of time, and under favorable circum 
stances, they made still greater strides. They pretended a 
right to supply the defects, the doubts, or the negligence of 
ten1poral judges; and inveuted a class of n1Ïxed causes, 
whereof the lay or ecclesia
tical jurisdiction took possession 
according to priority. Besides this extensive authority in 
civil dis1>utes, they judged of SOHle offences ,,,hich naturally 
belong to the criminal la\v, as \yen as of some others ,vhich 
participate of a civil and crilninal nature. Such ,vere per- 
jury, sacrilege, usury, incest, and adultery; 4 from the pun- 
ishment of all \vhich the secular magistrate refrained, at least 
in England, after they hall oecolne the province of a sepa- 
rate jurisdiction, ExconllnUnic[lrion :;till continued the only 
chastisement ,yhich the church could directly inflict. But 
the bishops acquired a right of having their o,vn prisons 
for lay offender5,5 and the lllonasteries \vere the appropriate 
prison
 of clerks. Their seutences of excornmul1ication \vere 
enforced by the tClnporal lTItlgistrate by inlprisolllnent or 
sequestration of effects; in some cases by confiscation or 
death. 6 


claim a right to judge inter clericos suos, 
vel inter laicos conquerentes et clericos 
defendentes, in perRonalibus actionibus 

uper contractibus, aut delictis aut quasi, 
1, e, quasi dilictis, Wilkins, Concilia, t. i. 
p, 747, 
1 Ordonnances des Rois, p, 319 (A.D, 
1290), ' 
2 Id, p, 40, 121, 220, 319, 
3 Id. p, 319, Glanvil, 1. vii. c, 7, 
Sancho IV. gave the same jurislliction to 
the clergy of Castile, Teoria de las Cortes 
t, iii p, 20; and in other respects fol: 
lowed the example of his father. Alfonso 
X.. in fa.voring their encroachments. 
The church of Scotland seems to have 
bad nearly the same jurisdiction as that 
of England. Pinkprton's History of 
Scotland, vol. i. p, 173, 
4 It was a maxim of the canon, as well 
U8 tee common law, that no person 


should be punished twice for the same 
offence; therefore, if a clerk had been 
degraded, or a penance imposed on a 
layman, it was supposed unjust to pro- 
ceed against him in a temporal court, 
6 Charlemagne is said by Giannone to 
have permitted the bishops to have 
prisons of their own. 1. vi. c. 7', 
6 Giannone, 1. xix, c, 5, t, iii Schmidt, 
t, iv, p, 195; t, vi. p, 125. Fleury, 7 m e 
Discours, Mém, de l'Acaù, des Inscript. 
t, xxxix, p, 603, Ecclesiastical juris- 
diction not having been uniform in dif- 
ferent ages and countries, it i
 difficult 
without much attention to ùistinguish 
its general and permanent attributes 
from tho:':e less completely est..'ìblished. 
Its description, as given in the Decretals, 
lib, ii, tit, ii" De foro competE'nti, does 
not support the pretensions maùe by the 
canonists, nor come up to the sweeping 
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The c1erb"Y did not forget to secure along ,vith this juris.. 
diction their o,vn absolute exemption from the and immu- 
criminal justice of the state. This, as I have nity. 
above mentioned, had been conceded to them by Charle.. 
magne; and this privilege ,vas not enjoyed by clerk:5 in 
England before the conqnest; nor do ,ve find it proved by 
any records long after,vards; though it seems, by ,vhat ,ve 
read about the constitutions of Clarendon, to have grown into 
use before the reign of I-Ienry II. As to :France and Ger- 
many, I cannot pretend to say that the law of Charlemagne 
granting an exen1ption from ordinary criminal process "Tas 
ever abrogated. 1-'he False Decretals contain 
ome passages 
in favor of ecclesiastical immunity, ,vhich Gratian repeats in 
his collection. 1 About the n1iddle of the twelfth century the 
principle obtained general reception, and Innocent III. de- 
cided it to be an inalienable right of the clergy, 'v hereof they 
could not be divested even by their o,vn consent. 2 l\Iuch 
less ,vere any constitutions of princes, or national u:,ages, 
deemed of force to abrogate such an important privilege. 8 
These, by the canon law, ,vere invalid when they affected the 
rights and liberties of holy church. 4 But the spiritual courts 
were charged with scandalously neglecting to visit the most 
atrocious offences of clerks ,vith such punishment as they 
could inflict. The church could ahvays absolve from her 
o,vn censures; and confinement in a monastery, the usual 
sentence upon crilninal::3, ,vas fi-equently blight and temporary. 
Several instances are Inentioned of heinous outrages that re- 
mained nearly unpunished through the shield of ecclesiastical 
privilege,5 And as the temporal courts refused their assist- 
ance to a rival jurisdiction, the clergy had no reùress for their 
o,vn injuries, and even the murder of a priest at one time, a3 
we are told, was only punishable by excommullication. 6 


definition of ecclesiastical jurisdiction by 
BonifàC'e VIII. in the Sext, 1. iii. tit, 
xxiii. c, 40, hive arnbæ partes hoc volu- 
erint, sive una super cam-is ecclesia.sticis, 
sive quæ aù forum ecclesiasticum ratione 
personarulll, negotiorum, vel rerum de 
jure vel de antiquâ cOllsuetuùine perti- 
nere noscuntur, 
1 Fleury, 7 rne Discours, 
2 Id, Institutions au Droit Ecclés, t. 
ii. p. 8, 
3 In criminalibus causis in nullo casu 
possunt clttrici ab aliquo quàm ab eccle- 
sia.stico judice conùelllnari, etiamsi con- 


suetudo regia habcat ut fures a judicibus 
sæcularibus juùirentur. Decretal. I. i. 
tit, i. c, 8, 
4 Decret, distinct, 96, 
6 Collier, vol. i, p, 351. It is laid 
down in the canon laws that a layman 
cannot be a witness in a criminal case 
against a clerk, Decretal. 1. ii. tit. xx. 
c, 14, 
6 Lyttelton's Henry II., vol. Hi. p, 332, 

'hi8 must be restricted to that period of 
open hostility between the church and 
state, 
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Such an incoherent 11ledley of law.s and magistrates, upon 
the synlmetrical arrangement of which all ::;ocial 

l

:a:


_ economy Dlainly depend
, could not fail to produce 
press it in a violent collision, Every sovereign 'vas inter... 
England. 
ested in vindicating the authority of the constitu- 
tions ,vhich had been fOrIned by his ancestors, or by the people 
whom he O'overned. But the first who undertook this arduous 
o 
,york, the first \vho appeared openly against ecclesiastical 
tyranny, ,vas our IIenry II. The Anglo-Saxon church, not 
so Inuch connected as SOlne others \vith ROIne, and enjoying a 
sort of barbarian Ï1nnlunity from the thraldoln of canonical 
discipline, though rich, and highly respected by a devout na- 
tion, had never, perhaps, desired the thorough independence 
upon secular jurisdiction at \vhich the continental hierarchy 
aimed. 1Villialll the Conqueror first separated the eccle
ias- 
tical from the civil tribunal, and forbade the bishops to judge 
of spiritual causes in the hundred court. 1 His language is, 
however, too indefinite to \varrant any decisive proposition as 
to the nature of such cau:ses; probably they had not yet been 
carried IDuch beyond their legitirnate extent. Of clerical ex- 
enlption froin the secular arln we find no earlier notice than 
in the coronation oath of Stephen; "rhich, though vaguely 
expressed, may be con:-;trued to include it. 2 J3ut I aIll not 
certain that the la\v of England had unequivocally l
ecogl1ized 
that claim at the time of the constitutions of Clarendon. It 
was at least an innovation, ,vhich the legislature tnight ,vith- 
out scruple or transgression of justice aboli
h. Henry II., in 
that famous statute, attempted in three respects to limit the 
jurisdiction as;:,umed by the church; asserting for his o\vn 
judges the cognizance of cont.racts, ho,vever confirmed by 
oath, and of rights of advo\vson, and al
o that of offences 
COD1ulitted by clerks, whom, as it is gently expressed, after 


1 TIt nullus episcopus vel archidiaco- 
nus de It'gibus episcopalibus amplius in 
Hundret placita teneant, npccausam quæ 
ad regimen animarum pertinet, ad ju- 
dicium sæcularium hominum adducant, 
\Vilkin
, Leges Anglo-Saxon, 230, 
Before the conquest the bishop and 
earl sat together in the court of the 
county or hundred, and, as we may in- 
fer from the tenor of this charter, ecde- 
l5iastical matters were decided loosely, 
and rather by the common law than ae- 
cording to the canons, This practice 
had been already forbidden by some 
canons enacted under Edgar, id, p, 83, 


but apparently with little effect, The 
separation of the civil and ecclesiastical 
tribunals was not made in Denmark till 
the reign of Nicholas, who ascended the 
throne in 1105, Lange"0ek, Script, ReI'. 
Danic. t, iv, p, 380, Others refer the 
law to St. Canut, about 1080, t. ii. p, 
209. 
2 Ecclesiasticarum personarum et om- 
nium clericorum, et rerum eorum jus- 
titiam et potestatem, et distributionem 
honorum ecciesiasticorulll, in manu epis- 
coporum esse perhibeo, et confirmo. Wil- 
kins, Leges Anglo-Saxon, p, 310. 
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conviction or confession the. church ought not to protect. 1 
The
e constitutions ,vere the leading subject of difference 
between the king and Thomas à Becket. 1\105t of then1 "
ere 
annulled by the pope, as derogatory to ecclesiastical liberty. 
It is not in1probable, hO\\Tever, that, if Louis VII. had played 
a more dignified part, the see of Rome, ,vhich an existing 
schi
m rendered dependent upon the favor of those hvo mon- 
archs, nlight have receded in some measure from her preten- 
sions. But France implicitly giving ,yay to the encroachments 
of ecclesiastical power, it became impossible for Henry com- 
pletely to ,vith
tand theln. 
The constitutions of Clarendon, ho,vever, produced some 
effect, and in the reign of Henry III. lnore urn-emitted and 
successful efforts began to be maùe to maintain the indepen- 
dence of telTIporal government. The judges of the king's 
court had until that time been themselves principally ecclesi- 
astics, and consequently tender of spiritual privileges. 2 But 
now, abstaining froln the exercise of temporal jurisdiction, in 
obedience to the strict injunctions of their canons,s the clergy 
gave place to comlTIon hnvyer
, profes
ors of a sy
teln very 
discordant from their own. These soon began to assert the 
supremacy of their ju:risdiction by issuing "Tits of prohibition 
whenever the ecelesiastical tribunals passed the boundaries 
"Thich approved use had established. 4 Little accustorIled to 
such control, the proud hierarchy chafed under the bit; several 
provincial synods protest against the pretensions of laymen to 
judge the anointed ministers ,vhom they ,yere bound to obey; 5 
the cognizance of rights of patronage and breaches of con- 
tract is boldly asserted; 6 but firm and cautious, favored by the 
nobility.. though not much by the king, the judges receded 
not a step, and ultinlately fixed a barrier "rhich the chur
h 
was forced to respect.'1 In the ensuing reign of Ed,yard J" 


1 Wilkins, Leges Anglo-Saxon, p. 323 ; 
Lyttelton's Henry II. ; Collier, &c. 
2 Dugdale's Origines Juridicales, c, 8, 
3 Decretal. 1. i. tit, xxxvii, c, 1. 'Vil- 
kins, COHcilia, t, ii. p, 4, 
4 Prynne has produced several ex- 
tracts from the pipe-rolls of Henry II" 
where a p(,l'son haA been fined quia placi- 
tayit dt
 laico feodo in curid chri
tiani- 
tati8, Anù a bishop of Durham is fined 
five hundred marks quia. tenuit placitum 
de arlt'ocatione cujZlsdrun eccles;æ in curiâ 
christiallÏtatis, Epi:"tle deùiratory to 
Prynne"s Itecords, vol, iii. Glanvil gives 


the form of a writ of prohibition to the 
spiritual court for inquiring de fcodo 
laico; for it haù jurisdiction over hmds 
in frankalmoign, This is comformable to 
the constitutions of Clarendon, and shows 
that thev wpre still in force, Sl'e also 
L:ytteltoñ's HenrJ: II" ,vol. iii. P: 
7, 
6 Cum judicandl Chrlstos dOlllllll nulla 
sit Iaicis attributa potestas. apud quos 
manet Dece
sitas obsequendi. Wilkius, 
Concilia, t, i. p, 74í, 
6 Id, ibiù,; et t, ii. p, 90, 
7 Yiùe Wilkins, Concilia, t, ii. passim, 



214 ECCLESIASTICAL JURISDICTION. CHAP, VII. PART II. 


an archbishop ackno\vledges t4e abstract right of the king's 
bench to issue prohibitions; 1 and the statute entitled Cil'culu- 
spectè aO'atis, in the thirteenth year of that prince, ,vhile Ly 
its lll0Ù
 of expression it 
eems de
igned to guarantee the 
actual privileges of spiritual jurisdiction, had a tendency, 
especiallJ "rith the disposition of the judges, to preclude the 
a
sertion of some '\vhich are not therein mentioned. N eithtr 
the right of advowson nor any temporal contract is specified 
in this act as pertaining to the church; and accordingly the 
telnporal courts have ever since Inaintained an undi.sputed 
jurisdiction over thelu. 2 They succeeded also partially in 
preventing the impunity of crimes perpetrated by clerks. It 
was enacted bv the statute of Westminster, in 1275, or rather 
a construction 
as put upon that act, \vhich is obscurely ,vorded, 
that clerks indicted for felony should not be delivereù to their 
ordinary until an inquest had b.een taken of the matter of ac- 
cusation, and, if they were found guilty, that their real and 
personal estate should be forfeited to the CrO\Vll. In later 
times the clerical privilege \vas not allo\ved till the party had 
pleaded to the indictment, and being duly convict, as is the 
practice at present. s 
The civil magistrates of France did not by any means 
exert themselves so vi g orousl y for their ernanci I )a.. 
Less vigor- 
ous in tion. The same or rather worse usurpations 
France. existed, and the same con1plaints ,v ere made, 
under Philip Augustus, St. Louis, and Philip the Bold; but 


1 Licet prohibitiones hujusmodi a curiâ 
christianissimi regis nostri justè procul- 
dubio. ut diximus, concedantur, Id. 
t, ii. p, 100 and p, 115, 
2 The statute Circumspectè agatis, for 
it is acknowledged as a statute
 though 
not drawn up in the form of one. is 
founded upon an answer of Edward I: to 
the prelates who had petitioned for some 
modification of prohibitions, Collier, 
always prone to exaggerate church au- 
thority. insinuates that the jurisdiction 
of the spiritual court over breaches of 
contract, even without oath, is preserved 
by this statute; but the express words 
of the king show that none whatever was 
inte'lùed, and the archbishop complains 
bitterly of it afterwards. 'Vilkins, Con- 
eili,\., t, ii, p, 118, Collier's Ecclesiast. 
History, vol. i. p, 487, So far from 
having any cognizance of civil contracts 
not confirmed by oath, to which I am 
not certain that the church ever pre- 
tended in any country, the spu-itual court 


had no jurisdiction at all, even whE're an 
oath had intervened, unless there waR a 
deficiency of proof by writing or wit- 
nesses, Glanvil, 1. x. c. 12; Constitut. 
Clarendon, art, 15. 
3 2 lnst, p, 163, This is not likely 
to mislead a well-informed reaùer, but 
it ought, perhaps, to be mentioned that 
by the "clerical privilege " we are only 
to understand what is called benefit of 
clergy, which in fact is, or rather was 
till recent alterations of the law since the 
first eùitiou of this work, no more than 
the remission of capital punishment for 
the first conviction of felony, anù that 
not for the clergy alone, but for all cuI 
prits alike, They WE're not called upon 
at any time, I believe. to prove their 
claim as clergy. except by reading the 
neck-verse after trial and conviction in 
the king's court, They were then in 
strictness to be committed to the ordi- 
nary or ecclesiastical superior, which 
probably was not often done, 



ECCLES, POWER. ALIENÅTIO
S L
 l\IORT
IAIN. 


215 


the la'vs of those sovereigns tend much more to confirm than 
to restrain ecclesiastical encroaclunents,l Some limitations 
,vere attempted by the secular courts; and an historian gives 
us the terms of a confederacy among the French nobles in 
1246, binding themselves by oath not to permit the spiritual 
judges to take cognizance of any matter, except heresy, mar- 
riage, and usury.2 Unfortunately Louis IX. was almo:st as 
little disposed as Henry III. to shake off the yoke of ecclesi- 
astical dominion. But other sovereigns in the same period, 
froln various motives, were equally sublnis:sive. Frederic II. 
explicitly adopts the exeluption of clerks from criIninal as 
,veIl as civil jurisdiction of seculars. 3 And Alfonso X. intro- 
duced the same system in Castile; a kingdom \vhere neither 
the papal authority nor the independence of the church had 
obtained any legal recognition until the promulgation of his 
code, which teems \vith all the principles of the canon la,v. 4 
It is almost needless to mention that all ecclesiastical po\vers 
and privileges \vere incorporated with the j u'risprudence of 
the kingdom of Naples, \vhich, especially after the accession 
of the Angevin line, stood in a peculiar relation of depend- 
ence upon the Holy See. 5 
The vast acquisitions of landed wealth made for many 
ages by bishops, chapter
, and monasteries, began Rest
aints 
I h ' 1 . 1 f ,on ahena- 
at engt to excIte t 1e Jea ousy 0 sovereIgns. tions in 
They perceived that, although the prelates might mortmain. 
send their stipulated proportion of vassals into the field, yet 
there could not be that active coöperation which the spirit 
of feudal tenures required, and that the national arm ,vas 
palsied by the diminution of military nobles. Again the re- 


1 It SE>ems deducible from a law of 
Philip Augustus, Ordonnances des Rois, 
t, i. p. 39, that a clerk convicted of some 
heinous offences might be capitally pun- 
ished aftE>r degra.dation; yet a subse- 
quent ordinance, p, 43, renders this 
doubtful; and the theory of clerical im- 
III unity became afterwards more fully 
established, 
2 l\Iatt, Paris, p, 629, 
3 Statuimus, ut nullus ecclesiasticam 
personam, in criminali quæstione vel 
civili, trahere ad judicium sæculare præ- 
sumat, Ordonnances des Rois de FraT1ce, 
t. i. p, 611, where this edict i3 recited 
and approved by Louis Hutin, Philip 
the Bold had obtained leave from the 
þ'">pe to arrest clerks accused of heinous 
crimes, on condition of remittiug' them 
to the bishop's court for trial. IIist, du 


Droit Eccl. Fra.nç. t, i. p, 426, A coun- 
cil at Bourges, held in 1276 had so :Lb
o- 
lutely condemned all interference of the 
secular power with clerks t.hat the king 
was obliged to solicit this lllodE>rate fa- 
vor, p. 421. 
4 Marina, Ensayo Historico-Critico so- 
bre las Siete Partidas, c, 320, &c, IIist, 
du Droit Ecclés, Frallç, t, i, p, 442. 
õ Giannone, 1. xix, c, v, j I, xx, c. 8. 
One provision of Robert king of Naples 
is remarkable: it extends the immunity 
of clerks to their concubines, Ibid, 
Villani strongly censnres a law made 
at Florence in 1345, taking awa)' the 
personal immunity of clerks in criminal 
cases, Though the sb\te could make 
such a law. be says, it bad no right to do 
so :\gaÎl18t the liberties of holy church, 
1. xii, c, 43. 
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liefs upon succession, and similar dues upon alienation, inri.. 
dental to fiefs, were entirely lost ,vhen they came into the 
hands of these undying corporations, to the serious injury of 
the feudal superior. Nor could it escape reflecting men, 
during the contest about investitures, that, jf the church per- 
en1ptorily denied the supremacy of the state over her tem- 
poral ,vealth, it was but a just measure of retaliation, or rather 
self-defence, that the state should restrain her further acquisi- 
tions. Prohibitions of gifts in mortmain, though unkno,vn to 
the lavish devotion of the ne,v kingdom
, had been establish- 
ed by some of the ROlnan emperors to check the overgrown 
wealth of the hierarchy.! The first attempt at a limitation 
of this description in modern times ,vas made by Frederic. 
Barbarossa, w'ho, in 1158, enacted that no fief should be 
transferred, either to the church or other\vise, without the 
pern1ission of the superior lord. Louis IX. inserted a pro- 
vision of the same kind in his Establisllluents. 2 Castile had 
also la\vs of a similar tendency.s A license from the crown 
is said to have been necessary in England before the con- 
quest for alienations in mortmain; but ho,vever that may be, 
there seelns no reason to imagine that any restraint ,vas put 
upon then1 by the common law before l\fagna Charta; a 
clause of ,vhich statute ,vas construed to prohibit all gift? to 
religious hou
es ,vithout the consent of the lord of the fee. 
And by the 7th Echvard I. alienations in mortmain are abso- 
lutely taken a,vay; though the king might ahvays exercise 
his prerogative of granting a license, which was not supposed 
to be affected by the statute. 4 
It must appear, I think, to every careful inquirer that the 
Boniface papal authority, though manifesting out,vardly 
VIII. more show of strength every year, had been se- 
cretly undermined, and lost a great deal of its hold upon 
public opinion, before the accession of Boniface VIII" in 
1294, to the pontifical throne. The clergy ,vere re.ndered 
sullen by demands of money, invasions of the legal right of 
patronage, and unreasonable partiality to the mendicant 
order,,; a part of the mendicants themselves had begun to 


1 Giannone, 1. Hi. 
20rdonnanceR des Rois, p, 213, See, 
too, p, 303 and alibi. Du Cange, v, Ma- 
nus morta, Amortissiment, in Denisart 
and other French law-books, Fleury, 
Instit. au Droit, t, i. p, 350. 


3 Marina, Ensayo sobre las Siete Par- 
tidas, c. 235. 
4 2 Inst. p, 74. Blackstone, vol. Ü, 
c. 18, 
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declaim against the corruptions of the papal court; 'while the 
laity, subjects alike and sovereigns, looked upon both the 
head and the lnelnbers of the hierarchy \vith jealousy and 
dislike. Boniface, full of inordinate arrogance and alnbition, 
and not sufficiently sensible of this gradual change in human 
opinion, endeavored to strain to a higher pitch the de
potic 
pretensions of forlner pontiff". As Gregory VII. appears 
the most usurping of lnankind till \ve read the history of In- 
nocent III., so Innocent III. is thro\vn into shade by the su- 
perior audacity of Boniface VIII. But independently of the 
less favorable dispositions of the public, he \vanted the lnost 
essential quality for an ambitious pope, reputation for integ- 
rity. lIe \vas suspected of having procured through fraud 
the resignation of his predecessor Celestine V" and his harsh 
treatment of that \vorthy man after\vards seelns to justify the 
reproach. His actions, ho'wever, display the intoxication of 
extrelne self-confidence. If \ve Inay credit some llÎ
torians, 
he appeared at the Jubilee in 1300, a festival successfully in- ) 
stituted by hilnself to thro,v lustre around his court and fill 
his treasury,1 dre8sed in imperial habits, with the t\vo s,vords 
borne before hiIn, emblems of his tenlporal as well as spirit.. 
ual dOlninion over the earth. 2 
It ,vas not long after his elevation to the pontificate 
before Boniface displayed his temper. The t\vo II " d ' 
f ' I . f E PI ' 1 ' I IS Isputes 
most po\ver u sovereIgns 0 urope, 11 Ip t 1e with the 
Fair and Ed \vard I., began at the same moment 
i



d 
to attack in a very arbitrary manner the revenues ' 
of the church. The English clergy had, by their o\vn 
voluntary grants, or at least those of the prelates in their 
nalne, paid frequent 
ubsidies to the cro,vn from the begin- 
ning of the reign of Henry III. They had nearly in effect 
,vaived the ancient exemption, and retained only the com- 
n10n privilege of English freelnen to tax themselves in a 
on.. 


1 The Jubilee was a centenary com- 
memoration in honor of St, Peter and 
St, Paul, established by Boniface VIII. 
on the faith of an imaginary precedent a 
century before, The period was soon 
reùuceù to fifty years, and from thence to 
twenty-five, as it still continues, The 
cl)urt of Rome, at the next jubilee, will 
however read with a sigh the description 
given of that in 1300. Papa innumera- 
bilf'm pecuniam ab iisdem recepit, qui
 
die et nocte duo clerici stabant ad altare 
sancti Pauli, tenentes in eo rum manibus 


rastel1os. raRtellantes pecuniam infinitam. 
Auctor apud )Iuratori, Anna1i d'Ita1ia. 
Plenary indulgences were granteù by 
BOllit
t('e to all who shoulù keep tJJeir 
jubilee at Rome, and I suppose are still 
to be had on the same terms, :\Iatteo 
Yillani O'ives a curious account of the 
throng at Rome in 
350, T .. 
2 Giannoue, 1. XXI, C, 3, "' elly, t. Vll, 
p, 149, I have not obseI''Yed any g<?od 
authority r('ferred to for thIS fact, WhICh 
is however in the character of Boniface, 
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stitutional Inanner. But Ec1\vard I. came upon them ,vith 
demands so frequent and exorbitant, that they ,vere cOlnpel- 
led to take advantage of a bull issued by Boniface, forbidding 
theln to pay any contribution to the state. The king disre- 
garded 
very pretext, and, seizing their goods into his hands
 
,vith other tyrannical proceedings, ultimately forced thelD to 
acquipsce in his extortion. It is remarkable that the pope 
appears to have been passive throughout this contest of 
Ed',vard I. with his clergy. But it ,vas far otherwise in 
and of Ji"rance. Philip the Fair had Ìlnposed a tax on 
Fran
e, the ecclesiastical order without their consent, a 
measure perhaps unprecedented, yet not more odious than 
the similar exactions of the king of England. Ir.'itated by 
some previous differences, the pope issued his bull kno\vn by 
the initial ,vords Clericis laicos, absolutely forbidding the 
clergy of every kingdolTI to pay, under ,vhatever pretext of 
voluntary grant, gift, or loan, any sort of tribute to their 
government without his special permission. Though France 
was not particularly named, the king understood himself to 
be intended, and took his revenge by a prohibition to export 
money from the kingdon1. ".fhis produced angry remon- 
strances on the part of Boniface; but the Gallican church 
adhered so faithfully to the crown, and sho,ved indeed so 
much ,villingness to be spoiled of their money, that he could 
not insist upon the IDOst unreasonable propositions of his bull, 
and ultilnately allo\ved that the French clergy might assist 
their sovereign by voluntary contributions, though not by 
way of tax. 
For a very few years after these circumstances the pope 
and king of France appeared reconciled to each other; and 
the latter even referred his disputes ,vith Ed\vard I. to the 
arbitration of Boniface, "as a private person, Benedict of 
Gaeta (his proper nalne), and not as pontiff;" an ahno
t nu- 
gatory precaution against his encroaclunent upon temporal 
authority.1 But a terrible storm broke out in the fir::;t Jear 


1 'Valt, Hemingford, p,150, The award to follow common fame; but Velly has 
of Boniface, which he expresses himself repeated mere ftlsehoods from l\Iezeray 
to make both as pope anù Beneùict of aud llaillet, while he refers to the in- 
Gaeta. is publishprl in Rymer, t, ii. p, 819, strument itself in R) mer. which dis- 
and is very equitable. Nevertheless, proves them, IIist. de France, t. vii, 
the French historians agreed to chaI'g'e p, 139, 1\1. Gaillard, one of the most 
him with partiality towarùs Erlward, candid critics in history that France ever 
and mention several proofs of it, which prodllcell, pointed out the error of her 
do not appear ill the bull itself, Previous COllllilOn historians in the l\Iém. de l'Aca- 
1<> its publication it was allowable enough démie des Inscriptions, t, xxxix. p, 642 ì 
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3f the fourteenth century. A bishop of Pamiers, who had 
been sent as legate from Boniface ,vith S0111e conlplaint, dis- 
played so much insolence and 
uch disrespect to\vards the 
king, that Philip, con:5idering him as his o,vn subject, ,vas 
provoked to put hilll under arrest, with a vie\v to institute a 
èriminal proce.ss. Boniface, incensed beyond measure at this 
violation of ecclesiastical and legatine privjJege
, publi::;hed 
several bulls addressed to the king and clergy of France, 
charging the forn1er \vith a variety of offences, some of them 
not at all concerning the church, and comlnanding the latter 
to attend a council ,vhich he had summoned to meet at Rome. 
In one of the.se instruments, the genuineness of ,vhich does 
not SeelTI liable to much exception, he declares in concise 
and clear terms that the king ,vas suhject to him in temporal 
as ,veIl as spiritual matters. This proposition had not hitherto 
been explicitly advanced, and it ,vas no,v too late to advance 
it. Philip replied by a short letter in the rudest language, 
and ordered his bulls to be publicly burned at Paris. Deter- 
mined, ho,vever, to sho\v the real strength of hi:-; opPo:3ition, 
he sUlnmoned representatives from the three orders of his 
kingdoln. This is commonly reckoned the first asselnblyof 
the States General. The nobility and commons disclaimed 
with firmness the temporal authority of the pope, and con- 
veyed their sentiments to ROIlle through letters addres
ed to 
the college of cardinals. The clergy endeavored to steer a 
middle eourse, and ,vere reluctant to enter into an engage- 
ment not to obey the pope's summons; yet they did not 
hesitate unequivocally to deny his temporal jurisdiction. 
The council, ho\vever, opened at ROIne; and not,vithstand- 
ing the king's absolute prohibition, many Ji""rench prelates 
held themselves bound to be present. In this assembly Boni- 
face P romuhrated his falnous constitution, denominated Unam 
..., 
sanctam. The church is one body, he therein declares, and 
has one head. Unùer its c01l1mand are t\VO swords, the one 
spiritual, aHd the other temporal; that to be 
sed by th,e 
snprelne pontiff himself; this by king
 and knIghts, by ,IJl
 
license and at his ,viII. But the lesser s,vorù must be subJect 
to the ITreater and the tem p oral to the spiritual authority. 
ð , f . 1 
lIe concludes by dec1arin IT the subjection 0 every lU111

:l 
being to the see of Rome to be an article of necessary fiÜth. 1 


and the editors of L' Art de vérifier les 1 Uterque est in 
otestate eccl

i
. 
Dates have also rectified it, spiritalis scilicet gladlus et matermlIs, 
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Another bull pronounces all per
ons of whate,er rank obliged 
to appear w'hen per
onally cit;d before t
e audience or apos- 
tolical triuunal at Rome; 
'SInce buch IS our pleasure, who, 
by di,ine perrnis5ion, rule the ,\""orld," Finally, as the rup- 
ture with Philip grew more e,-idently irreconcilable, and the 
measures pursued by that monarch lllore hostile, he not only 
excolumunicated him. but offered the crown of France to the 
en1 pèror ...\lbert I. This arbitrary tran5ference of kingdoms 
",-a5, like man
- other preten5ions of that age. an impro\ement 
upon the right of depo5ing excolllu1unicated 
o,ereign
. 
GreO'or'Ç' '....11. would not ha,e denied that a nation. released 
C eI 
b, hi, authority from its allegiance, must reënter upon its 
orio-inal riD'ht of electing a ne\v 
overei!!n. But )lartin IV. 
o 0 
 
 
had assigned the CrOW'l1 of ....
ragon to Charle, of 'T alob; the 
first in
tance, I think, of such an usurpation of pOl\er, but 
"Which was defended by the homage of Peter IT,. who had 
rendered hi3 kingdom feudallr dependent, like Saples. upon 
the Holy See. l 
.uberI felt no eagerne
5 to realize the liberal 
promises of Boniface; ,,
ho 'was. on the point of i:,suing a bull 
ab501ril1g the E-Ubject3 of Philip from their allegiance, and 
declaring his forfeiture ".hen a \er.r unexpected circuID5tance 
interrupted all his projects. 
It i5 not surpri:Úng. when we con5itler how unaccustomed 
men were in tho
e ages to di
entangle the artful sophisms, 
and detect the talsehoods in point of fact" whereon the papal 
supren1ac\" had been e
Ì<"lbli
hed. that the king of France 
should not have altogether pur
ued the cour
e mo
t becoming 
his dignity and the goodness of his cause. He ga \'"e too much 
the air of a personal quarrel ,,-ith Boniface to ,,
hat .3hould 
ha,e been a resolute opposit
on to the de
poti
m of Ron1e. 


Sed Ï3 quidem pro eeclesi1, iIle yero ab 
ecde
iâ E'xerCendU5: ille 
 ,cerdoti5, is 
manu 
gum ac militum, sed ad nutum 
et patientiam sacerdot'
, Oportet autem 
gladiulll {:5--P 8ub glailio. et temporalem 
auctoritatem "piritali <ö:ubjici potes 'tti. 
Porro Bube<;;'e Romano pontifici omni 
humanæ creaturæ declaramus, ùicimu5, 
defi.nimu
 et pronunciamu:; omnino eS5e 
de nece5
itate fidei. ExtranTlnt, 1. i, 
tit, riii. c, }, 
 
1 Innocent IT. had. howeyer. in 12-15, 
appointed one Bolon, brother to Sancho 
IT,. king of Portug-a.l, to be a sort of co- 
aJ.jutor in the goy
rnment of that kin
- 
dom. enjoining the barons to honor him 
80S their sovereign. at the same time de- 
daring that he did not intend to deprive 


the king or hi<ö: lawful i"sue, if he should 
have any. of the kin
dom. But this was 
founded on the request of the Portugue..e 
nobilit..- themselyes. who were dÏ55a.tis. 
fied with Sancho." admini
tration. Sext, 
Decretal. I. i. tit. Tiü. c. 2, Art de yéri- 
1Ìer le<O:. Date", t, j, p, 778. 
Boniface inye,tro .Jam
 II, of Arag-on 
with the crown of SarJ.inia. o..-er which, 
however. the "ee of Rome had always 
pretended to a superiority by Tirtue of 
the conce:;.sion (probably spurious) of 
Loui.. the Debonair, He promL
d Fred- 
eric king of Sicily the empire of Con- 
8tantinople, which. I suppo5e. was not a 
fief of the Holy See, Giannone, 1. xxi, 
c, 3, 
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Accordingly, in an assen1bly of his states at Paris, ht pre.. 
ferred virulent charges against the pope, denying hin1 to have 
been legitimately elected, imputing to him various heresies, 
and ultiIl1ately appealing to a general council and a la,vful 
head of the church. These meãsures were not very happily 
planned; anù experience had ahvays 
hown that Europe 
,vould not submit to ehange :he common chief of her religiol1 
for the purposes of a single sovereign. But Philip succeeded 
in an attempt apparently more bold and singular. Nogaret, 
a minister ,vho had taken an active ::,hare in 
lll the proceed- 
ings again
t Bonitace, \yas secretly despatched into Italy, and, 
joining with SOlne of the Colonna family, proscribed as Ghib- 
elins, and rancorously persecuted by the pope, arrested him 
at Anagllia, a to\vn in the neighborhood of Rome, to ,vhich 
he had gone ,vithout guards. This violent action ,vas not, 
one ,vould imagine, calculated to place the king in an ad van- 
tageous light; yet it led accidentally to a favorable tefll1ination 
of hi::; ùispute. Boniface ,vas 
oùn rescued by the inhabitants 
of Anagnia; but rage brought on a fever \vhich ended in his 
death; and the first act of his succes
or, Benedict XI" was 
to reconcile the king of France to the Holy See,l 
The sensible decline of the papacy is to be dated frolTI the 
pontificate of Bonifhce VIII., ,vho had strained its authority 
to a higher pitch than any of his predecessors. There is a I 
spell wrought by uninterrupted good fortune, ,vhich captivates I 
men's under
tanding, and persuaùes them, against reasoning t 
and analogy
 that violent power is immortal and irre..;islible. I 
The spell is broken by the first change of success. JVe have 
seen the ,vorking and the dissipation of this charln ,,,ith a 
rapidity to ,vhich the events of foriner times bear as remote 
a relation as the gradual proces
es of nature to her deluges 
and her volcanoes. In tracing the papal en1pire over n1an- 
kind we have no such marked and definite crisis of revolution. 
But slo\vly, like the retreat of ,vaters, or the stealthy pace of 
old age, that extraordinary power over hUlnan opinion has 
been subsiding for five centuries. I have already ob
erved 
that the symptoms of internal decay may be trac,ed further 
back. But as the retrocession of the Roman termU1US under 
Adrian gave the first overt proof o
 declin
 iI! the all1ùitious 
energie:5 of that elnpire, so the tacIt ::>ubml:5S10n of the sue- 
t Velly. Hist, de }'rance, t. vii. p, 109-258: Crevier, Rist. de l'Université de 
Pa.ris J t. ii, p, 170, &c, 
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cessors of Boniface VIII. to the king of France might have 
been hailed by Europe as a token that their influence ,vas be- 
ginninO' to abate. Imprisoned, in:"ulted, deprived eventually 
of lite Oby the violence of Philip, a prince excommunicated, 
and ,vho had gone all lengths in defying and despising the 
papal jurisiliction, Boniface had every clainl to be avenged 
by the inheritors of the same 
piritual dominion. When 
Benedict XI, rescinded the bulls of his predecessor, and ad- 
mitted Philip the Fair to cOlInnunion, \vithout insisting on 
any concessions, he acted perhaps prudently, but gave a fatal 
blo\v to the telnporal authority of Rome. 
Benedict XI. Ii yed but a fe\v months, and his successor 
Clelnent V., at the instigation, as is commonl y su p - 
Removal of u 
papal court posed, of the king of f1'rance, by ,vhose influence 
to A vignon, he had been elected, took the extraordinary step 
A.D, 1305, 
of relnoving the papal chair to A vignon. In this 
city it remained for nlore than seventy years; a period which 
Petrarch and other \vriters of Italy compare to that of the 
Babylonish captivity. The majority of the cardinals was 
ahvays French, and the popes were uniforlnlyof the same 
nation. Timidly dependent upon the court of France, they 
neglected the interests and lost the affections of Italy. Rome, 
forsaken by her sovereign, nearly forgot her allegiance; ,vhat 
remained of papal authority in the ecclesiastical territories 
was exercised by cardinal legates, little to the honor or ad- 
,\-rantage of the Holy See. Yet the series of Avignon pontiffs 
,vere far fro111 in:;ensible to Italian politics. These occupied, 
on the contrary, the greater part of their attention. But 
engaging in thenl froIn Illotives too manifestly selfish, and 
beill O' re{rartied as a sort of Íorei o'ners froln birth and resi- 
o ð ð 
dence, they aggravated that ullpopu1al'ity aud had reputation 
,vhich from various other can
es attache(l itself to their court. 
r.rhough none of the suprerne pontiffs after Boniface VIII. 
ventured U I )on such eX I )licit asslun p tiollR of a g en- 
Contest of 
popes with eral jurisdiction over sovf'reigns by divine right as 






 he had Inade in his controver'sy ,vith Philip, they 
maintained one n1elnorable struggle for telnporal 
pow"er against the emperor Louis of Bavaria. l\Iaxiln
 
long bo 1 ùly repeated ,vithout contraùiction, and engrafted 
upon the canon la\v, pa36ed ahnost for articles of fitith among 
the clergy and those \vho trusted in them; and in despite of all 
ancient authorities, Clelnent V. laid it do\vn that the popes, 
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having transferred the Roman empire from the (}reeks to 
the Germans, and delegated the rio-ht of nOlninatin rr an enl- 
. ,0 0 
peror to certaIn electors, stIll reserved the prerogative of 
approving the choice, and of receiving fron1 its bubject upon 
his coronation an oath of fealty and obedience.! Thi:) had a 
regard to Henry VII" ,vho denied that his oath bore any 
such interpretation, and ,vhose mea3ure
, much to the alarm of 
the court of A vignon, ,vere directed to,vards the restoration 
of his imperial rights in Italy. An10ng other thinD's, he con- 
ferred the rank of vicar of the empire upon l\Iatte
 ,risconti, 
lord of ßlilan. The popes had, for 
ome time pretended to 
possess that vicariate, during a vacancy of the elnpire; and 
after Henry's death insisted upon Vi:5conti's surrender of the 
title. Several circumstances, for ,vhich I refer to the political 
historians of Italy, produced a ,val' bet\veen the pope's legate 
and the Visconti family- The emperor Louis sent assistance 
to the latter, as heads of the GhiLelin or imperial party. 
This intelference cost hitn above twenty years of trouble. 
John XXII" a nlan as passionate and ambitious as Bonifitce 
hilll3elf, imlnediatel y published a bull in ,vhich he as::;erted 
the right of administering the empire during its vacancy 
(even in Germany, as it seems froln the generality of his 
expression), as ,vell as of deciding in a doubtful choice of 
the electors, to appertain to the Holy See; and c0111manded 
Louis to lay do,vn his pretended authority until the supreme 
jurisdiction should detern1ine upon his election. IJoui:5'g 
election had indeed been que
tionable; but that controversy 
,vas already settled in the field of l\Iuhldo
 ,vhere he had 
obtained a victory over his competitor the duke of Austria 
nor had the pope ever interfered to appease a civil "Tar dur- 
ing several years that Germany had been internally di
tracted 
by the dispute. 'The emperor, not. yielding 
o this A,D, 1323. 
perelnptory order, ,vas excommunIcated; Ius vas- 
sals ,vere absolved fron1 their oath of fealty, and all trer.ties 
of alliance betw'een him and foreign princes annulled, Gel'- 


1 Romani principes, &c. . . , . Romano potestas eligE'ndi regem, in impE'ratorf'm 
pontifici, a quo approbationem personæ postm'Jdum promovemlum, pcrtinet, ad- 
ad imperialis celsitudinis apicem assu- stringere vinculo juramenti, &c. Cle- 
menùæ, necnon unctionem, consecratio- me
lt, 1. ii, t, ix, The tcrms of the oath, 
nem et imperii coronam accipiunt. sua as recited in this constitution, do not 
Bubmittere capita non reputârunt inùig- warrant the pope'
 interpretation, but 
Dum, seque illi et eiùcm ecclesiæ, quæ a imply only that the emperor shall be the 
Græcis imperium transtulit in Gt>rnmnos, advocate or defender of the church. 
et a qUå ad certos eorum principes jus P.t 
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many, however, remained firn1; and if Louis himself had 
Inanifested Inore decision of nlÌnd and uniforlnity in his con- 
duct, the court of A vignon must have signally failed in a 
contest frotn ,vhich it did not in fact COlne out very successful. 
But ,,,hile at one time he ,vent inteillperate lengths against 
John XXII., publishing scandalous accusations in an aSSClll- 
bly of the citizens of Rome, and causing a Franciscan friar 
to be cho:5en in his rOOU1, after an irrt:gular sentence of dep- 
osition, he ,vas ahvays anxious to negotiate terms of aCCOlll 
modation, to give up his o,vn active partisans, and to make 
concessions the n10st derogatory to his independence and 
dignity. From John indeed he had nothing to expect; but 
Benedict XII. would gladly have been reconciled, if he had 
not feared the kings of France and N arIes, political ad- 
versaries of the emperor, ,vho kept the A vignon popes in a 
sort of servitude. IIis successor, Clelllent VI., inherited the 
implacable anilnosity of John XXII. to\vards Louis, who died 
\vithout obtaining the absolution he had long abjectly solicited. 1 
Though the ,vant of firmness in this elnperor's character 
gave sOlnetin1e:5 a 1110mentary triumph to the popes, 
Spirit of re- 
sistltnce to it i
 evident that their authority 105t ground during 
papal usur- the continuance of this stru
gle. Their rig-ht of 
pations, 

 '-' 
confirlning ilnperial elections ,vas expressly denied 
by a diet held at Frankfort in 1338, ,vhich established as a 
fundamental principle that the imperial dignity depended 
upon God alone, and that whoever :-;hould be cho
en by a 
majority of the electors hecame immediately both king and 
emperor, with all prerogatives of that station, and did not 
require the approbation of the pope. 2 This law, confirmed 
as it ,vas by l5ubsequent usage, emancipated the Gerlnan 
empire, ,vhich ,vas imJnediately concerned in opposing the 
papal claims. But some ,vho ,vere actively engaged in these 
transactions took more extensive views, and assailed the 
whole edifice of temporal po\ver ,vhich the Roman see had 


1 Schmidt, Rist. des Allemands, t. iv. 
p, 446-536, seems the best modern au- 
thority for this contest between the em- 
pire and papncy, See also Struvius, Corp, 
Hist, German, p. õ91, 
2 Quòd imperiaJis dignitas et potcstas 
immeùiatè ex solo Deo, et q uòd de jure 
et. imperii 
onsu('tndine antiq ui t:lS a ppro- 
bata. postquam aliqtli
 eligitur in ill1pcl'a- 
torelll sive regem ab electoribus impedi 
concordltcr, vel majori parte eorundelll J 


statim ex soU electione est rex verus et 
imperator Romanorum censendus et no- 
minandus, et eidem debet ab omnibus 
imperie subjectis obediri, et administrandi 
jura imperii, et cætera faciendi, quæ ad 
imperatorem verum pertinent, plenariam 
habet potestat
lll, nec papæ sive sedis 
apostolicæ aut alicujus alterius approba- 
tione, confirmatioue, auctoritate indiget 
vel cem;emm, Schmidt, p. 513. 
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been constructing for more than h,vo centuries. Several men 
of learning, 
llnong ,vhom Dante, Ockhaln, and l\Iarsilius of 
Padua are the Inost conspicuous, inve
tigated the foundations 
of this super:3tructure, and exposed their insufficiency.! Lit- 
erature, too long the passive handmaid of spiritual despotism, 
began to assert her nobler birthright of lninistering to liberty 
and truth. Though the wTitings of these opponents of Rome 
are not ahvays reasoned upon very solid principles, they at 
least taught mankind to scrutinize ,vhat had been received 
\\.ith ÍIl1plicit respect, and prepared the ,yay for n10re philo- 
sophical discussions. About this time a ne,v class of enemies 
had unexpectedly risen up against the rulers of the church. 

'hese ,vcre a part of the Franciscan order, 'v ho had seceded 
froln the lnain body on account of allegeù deviations from 
the rigor of their primitive rule. Their schism w'[ts chiefly 
founded upon a quibble about the right of property in things 
consumable, which they maintained to be incompatible ,vith 
the absolute poverty prescribed to them. This frivolous 
sophistry ,vas united ,vith the ,vildest fanatacism; and as John 
XXII. attelnptecl to repress their follies by a cruel persecu- 
tion, they proclaimed aloud the corruption of the church, fixed 
the name of Antichrist upon the papacy, anù ,varmly sup- 
ported the emperor Louis throughout all his contention \vith 
the I-Ioly See. 2 
l\IealHvhile the popes ,vho sat at Avignon continued to in- 
vade ,vith surprising rapaciousness the patronage Rapacity of 
and revenues of the church. The Inandats or Avignon 
letters directing a particular clerk to be preferred popes. 
seem to have given place in a great degree to the more 
effectual method of appropriating benefices by reservation or 
provision, which ,,,,as carried to an enornlOUS extent in the 
fourteenth century. John XXII., the most insatiate of pon- 
tiffs, reserved to himself all the bishoprics in Christendom. s 


1 Ghnnone, 1. xxii. c. 8, Schmidt, 
t, vi. p, 152, Dante was dead before 
these events, but his principles were the 
Fame, Ockha.m had already exerted bis 
talents in the same cause by writing, in 
behalf of Philip IV" against Boniface, a 
dialogue between a knight and a clerk on 
the temporal suprcmacy of the church, 
'fhis is published among other tracts of 
the s
me class in Gold:tstus, l\Ionarchia 
Imperii, p, 13, This dialogue is trans- 
lated entire in the Songe du Yergier, a 


more celebrated performance, ascribed to 
Raoul de Presles under Charles V, 
2 The schism of the rigid Fran,ci
rans 
or Fratricelli is one of the most SIngular 
parts of ecclpsiastical history. and had t 1 
material t(,llllenry both to depress the 
temporal authority of the pap
cy, and 
o 
pave the way for the HcformatlOn, It 18 
fully trcated by )loshcim. ce
t, 
3 a!1
 
14, and bv Crevier. IIi
t, de 1 Umverslte 
tIe Paris, t. ii. p. 23.
-264. &c" " . 
3 Fleury Tn:-:titut1ons
 &c" t, 1. p. 3ö8, 
F. Paul òn' Benefices, c, 3ï. 
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Benedict XII, assumed the privilege for his O\VD. life of dis- 
posin 0' of all benefices vacant by cession, deprivation, or 
transhttion. Clelnent VI, naturally thought that his title ,vas 
equally good ,vith his predecessor's, and continued the saIne 
right for his o,vn tÎ1ne; ,vhich soon became a permanent 
rule of the Ronlan chancery.1 Hence the appointlnent 
of a prelate to a rich bishopric ,vas generally but the first 
link in a chain of translation which the pope could regulate 
according to his interest. Another capital innoyation ,vas 
nlade by John XXII. in the establishnlent of the famous tax 
called annates, or first fruits of ecclesiastical benefice:;:, ,vhich 
he imposed for his o,vn benefit. These ,vere one year's 
value, estimated according to a fixed rate in the books of the 
Roman chancery, and payable to the papal collectors through- 
out Europe. 2 Various other devices were invented to obtain 
moneJ, ,vhich these degenerate popes, abandoning the mag- 
nificent schemes of their predecessors, ,vere content to seek 
as their principal object. John XXII. is said to have accu- 
mulated an ahnost incredible treasure, exaggerated perhaps 
by the ill-will of his contelnporaries ; 3 but it may be doubted 
\vhether even his avarice reflected greater dishonor on the 
church than the licentious profuseness of 01ernent VI.4 
These exactions ,vere too much encouraged by the kings 
of France, ,vho participated in the plunder, or at least re- 
quired the mutual assistance of the popes for their o\vn Îln- 
posts on the clergy. John XXII. obtained leave of Charles 
the Fair to levy a tenth of ecclesiastical revenues; 5 and 
Clelnent VI., in return, granted t\VO tenths to Philip of 
Valois for the expenses of his w'ar. A similar tax was 
raised by the same authority to,vards the ransom of John. 6 


1 F, Paul, c, 38, Translations of bishops 
had been made by the authority of the 
metropolitan till Innocent III. reserved 
this prerogative to the Holy See, De 
l\Iarca, l, vi. c, 8, 

 F, Paul, c, 38; Fleury, p. 424; De 
l\Iarca, 1. vi. c, 10; Pasquier, 1. Iii. c,28. 
The popes had long been in the habit of 
receiving a pecuniary gratuity when 
they granted the pallium to an arch- 
bishop, though this was reprehended by 
strict men, and even condemned by 
themselves, De J\Iarca, ibid. It is no- 
ticed as a remarkable thing of'Innocent 
IV, that he gave the pall to a German 
archbishop without accepting anything. 
Schmidt, t, iv, p. 172, The original and 
nature of annates is copiously treated in 


Lenfant, Concile de Constance, t. ii 
p, 133, 
3 G, Villani puts this at 25,000,000 of 
florins, which it is hardly possible to 
believe, The Italians were credulous 
enough to listen to any report against 
the popes of Aviguon, 1, xi, c, 20, Gian- 
none, 1. xxii. c, 8, 
4 l!'or the corruption of morals at A víg- 
non during the secession, see De Sade, 
Vie de Pétrarq ue, t. i. p, 70, and several 
other passages. 
5 Continuator Gul. de Nangis, in Spici- 
legio d' Achery, t, iii. p, 86. (folio eùition.) 
Ita miseram ecclesiam, says this monk, 
unus tondet, alter excoriat, 
6 Fleury, Institut, au Droit ecclesi 
astique, t. ii. p, 245. Villaret, t, b., 
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These \vere contributions for national purposes unconnected 
with religion, \vhich the popes had never before pretended to 
hnpose, and \vhich the king Inight properly have levied \vith 
the consent of his clergy, according to the practice of Eng- 
land. But that con
ent n1Ïght not always be obtained ,vith 
ease, and it seemed a l110re expeditious method to call in the 
authority of the pope. A manlier spirit \vas di
played by our 
ancestors. It \vas the boa
t of England to have placed the 
first legal barrier to the usurpations of Ronle, if \ve except 
the in
ulated Pragmatic Sanction of St. Louis, from ,yhich 
the practice of succeeding ages in France entirely deviated. 
The English barons had, in a letter addressed to Boniface 
VIII., absolutely disclainlec1 his temporal suprelnacy over 
their cro\vn, ,vhich he had attenlpted to set up by inter1ued- 
dling in the quarrel of Scotland,l This letter, it is rel11arka- 
ble, is nearly coincident in point of tilne \'Tith that of the 
French nobility; and the t\yO cOlnbined may be considered 
as a joint protestation of both kingdoms, and a testimony to 
the general sentilnent among the superior ranks of the laity. 
A very fe\v years after\vards, the parlialnent of Carlisle 
wrote a strong relnonstrance to Clement V. against the sys- 
teln of provisions and other extortions, including that of first 
fruits, \vhich it ,vas rumored, they say, he \vas Ineditating to 
demand. 2 But the court of A vignon \vas not to be moved 
by remonstrances; and the feeble adnlini
tration of Ed\vard 
II. gave \vay to ecclesiastical usurpations at hon1e as well a: 
abroad. 8 His magnanh110us son took a bolder line. After 
complaining ineffectually to Clement VI. of the enormous 
abuse which reserved almost all English benefices to the 
pope, and generally for the benefit of aliens,4 he passed in 
] 350 the famous statute of provisors. This act, reciting one 
Eupposed to have been made at the parliament of Carli
le, 
which, however, does not appear,5 and complaining in strong 


p,431. It became a regular practice for 
the king to obtain the pope's consent to 
lay a tax on his clergy, though he some- 
times applied first to themselves. Gar- 
nier, t, xx, p, 141, 
1 Rymer, t, ii. p. 373, Collier, vol. i. 
p, 725, 
2 ltotuli Parlhtmenti, vol. i, p. 204, 
This pa
sage. hastily read, has led Collier 
and other English writers, such as Henry 
and Blackstone, into the supposition that 
annates were imposed by Clement V, 
But the concurrent testimony of foreign 
authors refers this tax to John XXII. as 


the canon law also shows. Extravagant. 
Commtlnes, 1. Hi. tit, ii, c. 11, 
3 The statute called Articuli cleri. in 
1316 was directeù rather towarùs con- 
firming than limiting the clerical immu- 
nity in criminal cases, 
4 Collier, p, 546, 
5 It is sinO'ular that Sir E, Coke should 
assert that this act recites and is founùed 
upon the statute 35 E, I.. De asporta.. 
tis religiosorum (2 Ill
t, 580); wherc?-s 
there is not the least re
emblance In 
the words, and very littl
, if any, in the 
substance. Blackstone, III consequence, 
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lanO'uaO'e of the n1ischief sustained through continual reser- 
vations O of benefices, enacts that all elections and collations 
shall be free, according to la\v, and that, in case any provi- 
sion or reservation should be made by the court of Rome, 
the kinO' 
hould for that turn have the collation of such a 
o 
benefice, if it be of ecclesiatical election or patronage.! 
This devolution to the cro,vn, which seems a little arbitrary, 
was the only remedy that could be effectual against the con- 
nivance and timidity of chapters and spiritual patrons. 'Ve 
cannot assert that a statute so nobly planned was executed 
\vith equal steadiness. SOlnetimes by royal dispensation, 
sometimes by neglect or evasion, the papal bulls of provision 
were still obeyed, though fresh la\vs ,vere enacted to the 
saIne effect as the forIner. It ,vas found on examination in 
1367 that ;301ne clerks enjoyed more than t,venty benefices 
by the pope's dispensation. 2 And the parliaments both of 
this and of Richard II.'s reign invariably complain of the 
disrega.rd sho\vn to the statutes of provisors. This led to 
other nleasures, which I shall presently mention. 
The residence of the popes at A vignon gave very general 
Return of offence to Europe, and they could not themselves 
popes to avoid perceiving the disadvantage of absence from 
Rome. their proper diocese, the city of St. Peter, the 
source of all their claims to sovereign authority. But 
Rome, so long abandoned, offered but an inhospitable recep- 
tion: Urban V. returned to A vignon, after a short ex- 
periment of the capital; and it was not till 1376 that the 
promise, often repeated and long delayed, of restoring the 
papal chair to the metropolis of Christendom, was ultimate- 
ly fulfilled by Gregory XI. His death, "vhich 
1appened 
soon afterwards, prevented, it is said, a second flight that he 
"vas preparing. This ,yas follo,ved by the great schisn1, one 
of the most remarkable events in ecclesiastical 
history. It is a difficult and by no means an inter- 
esting question to determine the validity of that 
contested election ,vbich distracted the Latin 
church for so many years. All contemporary 
mistakes the nature of .that act of Ed- 17 E. III. (Rot. ParI. t. ii, p, 144), is 
ward I., !l'nd supposes 1,t, to have been hard to decide j and perhaps those who 
made agamst pa
al provIsIOns, to which examine this point will have to choose 
I do not perCeIve even an allusion, between wilful suppression and wilful 
"Whether any such statute was really interpolation, 
Inade in the Carlisle parliament of 35 1 25 E, III. stat, 6, 
E, I.] as is asserted both in 25 E. III, 2 Collier, p, 568. 
And In the roll of another parliament. 


ContE'sted 
election of 
Urban VI. 
anù Clement 
VII, 
A,D. 1377. 



ECCLES. PO'VER. CONTESTED PAPAL ELECTION. 


229 


testimonies are suLject to the suspicion of partiality in a cause 
,vhere no one ,vas permitted to be neutral. In one fact ho,v- 
ever there is a conln1on agreement, that the cardinals, of 
'VhOlll the majority \vere French, having a
selnbled in con- 
clave, for the election of a successor to Greo-orv XI. ,vere 
. 0 J , 
dIsturbed by a tumultuous populace, "Tho demanded \yith 
menaces a Roman, or at least an Italian, pope. This tumult 
appears to have been sufficiently violent to excu
e, and in 
fact did produce, a considerable degree of intimidation. 
After some time the cardinals made choice of the arch- 
bishop of Bari, a Neapolitan, ,vho assun1ed the name of 
Urban VI. His election satisfied the populace
 and tranquil- 
lity,vas restored. The cardinals announced their choice to 
the absent members of their college, and behaved to\vards 
Urban as their pope for several ,-reeks. But his uncommon 
harshness of temper giving them offence, they ,,-ithdre,v to a 
neighboring to,vn, and, protesting that his election had been 
compelled by the violence of the Roman populace, annulled 
the ,,,hole proceeding, and chose one of their o,vn nun1ber, 
,vho took the pontifical name of Clement VII. Such are the 
leading circumstances 'v hich produced the famous schism. 
Constraint is so destructive of the essence of election, that 
suffrages given through actual intin1idation ought, I think, to 
be held invalid, even ,vithout n1inutely inquiring whether 
the degree of illegal force ,vas such as might reasonably 
overcon1e the constancy of a firm mind. It is improbable 
that the free votes of the cardinals ,vould have been be- 
stowed on the archbishop of Bari; and I should not feel 
much hesitation in pronouncing his election to have been 
void. But the sacred college unquestionably did not use the 
earliest opportunity of protesting against the violence they 
had suffered; and ,ye may infer ahnost \\Tith certainty, that, 
if Urban's conduct bad been more acceptable to that body, 
the \vorld ,vould have heard little of the transient riot at his 
election. This how'ever opens a delicate question in juris- 
prudence; namely, under ,vhat circumstances acts, not, o
lly 
irregular, but substantially invalid, are capable of recerVJug 
a retroactive confinnation by the acquiescence and ackno,,,l- 
edgment of parties concerned to oppose th.e
. Anù upon 
this, I conceive, the great problenl of legl
llnacy be1\yeen 
Urban and Clelnent ,vill be found to depend. 
1 Lenfant has collected all the original of his Concile de Pise, No positive de- 
testimonies on both sides in the first book cision has ever been made on the subject, 
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Whatever posterity may haye judged about the preten- 
The Great sions of these competitors, they at that time 
Schism, shared the obedience of Europe in nearly equal 
proportions. Urban remained at ROIne; Clelnent reSLll11ed 
the station of Avignon. To the former adhered Italy, the 
Eillpire, England, and the nations of the north; the latter 
retained in his allegiance France, Spain, Scotland, and Sicily. 
Fortunately for the church, no question of religious faith in- 
terluixed itself ,vith this schism; nor did any other impedi- 
ment to reunion exist than the obstinacy and selfishness of 
the contending parties. As it ,vas impossible to come to øny 
agreeU1ent on the original n1erits, there seen1ed to be no 
means of healing the wound but by the abdication of both 
popes and a fresh undisputed election. 'This ,vas the genera] 
wi
h of Europe, but urged \vith particular zeal by the 
court of France, and, above all, by the university of Paris, 
,vhich esteems this period the most honorable in her annals. 
The cardinals however of neither obedience ,voyld recede so 
far fron1 their party as to suspend the election of a successor 
upon a vacancy of the pontificate, ,vhich ,yould haye at least 
removed one half of the obstacle. The Roman conclave 
accordingly placed three pontiffs successively, Boniface IX., 
Innocent VI., and Gregory XII., in the seat of Urban VI.; 
and the cardinals at A vignon, upon the death of Clement in 
1394, elected Benedict XIII, (Peter de Luna), famous for 
his inflexible obstinacy in prolonging the schism. He re- 
peatecUy promised to sacrifice his dignity for the sake of 
union. But there ,vas no subterfuge to ,vhich this crafty 
l)ontiff had not recourse in order to avoid compliance ,vith his 
,vord, though importuned, threatened, and even besieged in his 
palace at A vignon. Fatigued by his evasions, France with.. 
dre\v her obedience, and the Gallican church continued for a 
fe\v years ,vithout acknow leclging any suprenle head. But 
this step, ,vhich 'vas rather the measure of the university 
of Paris than of the nation, it seenled advisable to retract; 
and Benedict ,vas again obeyed, thouo-h France continued to 
urge his re
ignation. A second subt
action of obedience, or 
at lea
t declaration of neutrality, ,vas resolved upon, as pre- 
paratory to the con vocation of a general council. On the 
but the Roman popes are numbcrcd in gitimacy of Urban; the French at most 
the coul1llOnly rcceived list, and those of intimate that Clement's pretensions were 
Avignon ilre not, 'l'he moùern Italia.n not to be wholl
T rejected, 
writers express no doubt about the le- 
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other hand, tho,e 'v ho sat at Ronle di
p]ayed not less ins in... 
cerity. Gregory XII. bound hÏ1n
elf by oath on his ac- 
ce::;
ion to ab
icate \"hen it. shoulù appear ncces
ary. But' 
,vIuJe these rIval
 were loachng each other \vith the lllutual 
reproach of schism, they dre\v on themselves the suspicion of 
at lea:3t a virtua: collusion in order to retain their respective 
stations. At length the cardinals of both parties, \vearied 
,vith so much dissimulation, deserted their masters, and sum- 
moned a general council to 11lcet at Pi
a,l 
The council assenlbled at Pisa deposed both Gregory and 
Benedict, \vithout deciding in any re
pect as to . 
I . . d 1 d Al d V ,CouncIl of 
t leu' pretensIons, an e ecte . exan er . by Its Pisa, 
own supreme authority. This authority, ho\vever, A,D.1409; 
,vas not universally recognized; the 
chislll, instead of beinO' 
healed, becanle more desperate; for as Spain aùhered firn
 
ly to I
enedict, and Gregory ,vas not \vithout supporters, 
there ,vere no,"v three contending pontiffs in the church. A 
general council \vas still, ho\vever, the favorite and indeed 
the sole renledy; and John XXIII., successor of of Constance 
, , 
Alexander V., \vas reluctantly prevaIled upon, or A,D, 1414; 
perhaps trepanned, into convoking one to 11leet at Constance. 
In this celebrated assen1bly he 'was hinlsclf deposed; a sen- 
tence ,yhich he incurred by that tenaciou:; clinging to his dig- 
nity, after repeated prorni5es to abdicate, \vhich had aJready 
proved fatal to his competitors. The depos:ition of John, 
confessedly a legitimate pope, may strike us as an extraor- 
dinary measure. But, besides the opportunity it might afford 
of restoring union, the council found a pretext for this sen- 
tence in his enormous vices, \vhich indeed they seem to have 
taken upon conlIllon faBle ,vithout any judicial process. The 
true n10tive, ho\vever. of their proceedings against hinl "'as 
a desire to make a signal display of a ne\v systelll ,vhich had 
rapidl y o-ained oTound, and \vhich I lnay vcnture to call the 

 b A . 
whig principles of the catholic church. great que
Ílon 
,vas at i.
sue, \vhether the polity of that e
tah1islllnent 
hould 
be an absolute or an exceedingly linlÌted n10narchy. The papal 
tyranny, long endured and still increasing, had. e
cite,d an 
active 
pirit of reformation \vhich the most dlStInguI
hed 
eccle:5ia
tics of France anù other countries encouraged. They 
recurred, as far as their kno,v ledge allo\ved, to a lllorc prinÜ.. 


1 Villaret j Lenfant, Concile de Pise; Crevier, Hist de l'Université de Paris, 
t .., 
.1l1, 
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tive discipline than the canon la,v, and elevated the suprema- 
cJ" of general councils. But in the formation of these they 
did not scruple to introduce material innovations. The 
bishops have usually been considered the sole meillbers of 
ecclesiastical asselnblies. At Constance, ho\vever, sat and 
votetlnot only the chiefs of monasteries, but ::le ambassadors 
of all Christian princes, the deputies of universities, ,vith 
a Illtlltitude of inferior theologian
, and even doctors of la,v. 1 
Thc;:;e were naturally accessible to the pride of sudden eleva- 
tion, ,vhich enabled them to control the strong, and humiliate 
the lofty. In addition to this the adversaries of the court 
of llome carried another not less iUlportant innovation. The 
Italian bishops, ahnost universally in the papal interests, 
were so nUlnerous that, if suffrages had been taken by the 
head, their preponderance "Tould have impeded any meas- 
ures of transalpine nations to,vards reformation. It ,vas de- 
termined, therefore, that the council should divide itself 
into four nations, the Italian, the German, the French, and 
the English, eåch ,vith equal rights; and that, every proposi- 
tion having been separately discussed, the 111ajority of the 
four should prevai1. 2 J".fhis revolutionary spirit ,vas very un- 
acceptable to the cardinals, 1vho submitted reluctantly, and 
,vith a determination, that did not prove altogether unavail- 
ing, to save their papal lllonarchy by a dexterous policy. 
They could not, how.ever, prevent the famous resolutions of 
the fourth and fifth sessioil5, '\vhich declare that the council 
has received, by divine right, an authority to ,vhich every 
rank, even the papal, is obliged to submit, in matter.s of faith, 
in the extirpation of the pre.sent schism, and in the refornla- 
tion of the church both in its head and its nlernber:s; and 
that every person, even a pope, ,vho shall obstinately refuse 
1 Lenfant, Concile de Constance, t. i. sition the immeasurable pedigrees of Ire- 
p, 107 (edit, 1727), Crevier, t, iii. p, 405, land. Joseph of Arimathea" who planted 
It was agreed that the amb:tE\sadors could Chri5thnity and his stick at Gla
tollbury, 
not vote upon articles of faith, but only did his best to help the cause, The recent 
on qllC
tiOUS relating to the settlement victory of Azincourt, I am inclined to 
of the church, But the second orÜer of think, had more weight with the council. 
e('cle
iastics were allowed to Tote geller- Lenf<1nt, t. ii. p, 46, 
ally, At a time when a very different spirit 
:! This separation of Engl:md, as a co- pr
vaiIeù, the English. bishops under 
t'qual limb of the council, gave gre
t Henry II. and Henry III. had claimcd 
umbrage to the Jfrench, who maintain
d as a right that no more than four of tlleir 
that, like DClllll:-trk and Sweden, it ought number should be summoned to a general 
to have been reckoned along with Ger- council. IIovedcll, p, 320 j Carte. vol. ii, 
many, The English ùeputie
 came down p, 84, This was like boroughs }Jra,ying 
"itl1 a profu
ioll of authorities to prove to be released from sending members to 
the a,utiquity of thcir monarchy, for parliament, 
which they did not fail to put in requi- 
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to obey that council, or any other lawfully asselnbled, is lia.. 
ble to such punishment as shall be necessary.1 These de- 
crees are the great pillars of that moderate theory ,vith 
respect to the par:>al authority ,vhich distinguished the Galli- 
can church, and IS embraced, I presunle, by almost all lay.. 
men and the major part of ecclesiastics on this side of the 
Alps.2 They embarrass the 11101'e popish churchmen, as the 
Reyolution does our English tories; SOlne boldly impugn the 
authority of the council of Constance, ,vhile others chicane 
upon the interpretation of its decrees. Their practical inl" 
portance is not, indeed, direct; univer
al councils exist only 
in possibility; but the ackno,vledgment of a possible author- 
ity paramount to the see of R0111e has contributed, among 
other means, to check its usurpations. 
The purpose for .W hich these general councils had been 
required, next to that of healing the schism, ,vas the refor- 
mation of abuses. All the rapacious exactions, all the scan- 
dalous venality of ,vhich Europe had complained, ,vhile 
unquestioned pontiffs ruled at A vignon, appeared light in 
cOlllparison of the practices of both rivals during the schism. 
Tenths repeatedly levied upon the clergy, annates rigorously 
exacted and enhanced by ne,v valuations, fees annexed to the 
cOlnplicated formalities of the papal chancery, ,vere the 
means by ,vhich each half of the church ,vas compelled to 
reimburse its chief for the subtraction of the other's obeùÍ.. 
ence. Boniface IX., one of tbe Roman line, ,vhose falne is 
a little worse than that of his antagonists, Inade a gros:-; traffic 
of his patronage; selling the privileges of exelllption from 
ordinary jurisdiction, of holding benefices in COnl111endam, 
and other di
pensations invented for the benefit of the Holy 
See. s Nothing had been attempted at Pisa to,vards refornla- 
tion. At Constance the majority were ardent and sincere; 
the representatives of the French, German, and I
ngli
h 
churches met ,vith a deternlined and, as ,ve have seen, not 
ahvays unsuccessful resolution to assert their eccle:5ia
tical 
liberties. They appointed a committee of reformation, ,vh.o:5.e 
recommendations, if carried into effect, ,vould have annllu- 
lated ahnost entirely that artfully constructed machinery by 


1 1a 1 P 164 C . t II P 417 exccecll 'md y different ' from Wh: _ lt it was 
,. , revieI,,"i., . 
 8 
2 Thi
 was written in 1816, The pres- in the last two centUries, [1 4, ,] 
ent 8tate of opinion among those who 3 Lenfant Hist, du CondIe de Pige, 
belong to the Galilean church has become passim; C
evier j Yillaret.; Scluuidtj 
Co:lier, 
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which Rome had absorbed so n1uch of the revenues and 
patronage of the church. 13ut men, .intere.sted in perpetuat- 
ing these abuses, especially the carchnals, Improved the ad- 
vantages 'v hich a skilful government al \vays enjoys in playing 
against a popular assembly. They availed themselves of the 
jealousies arising out of the division of the council into na- 
tions, ,vhich exterior political circumstances had enhanced. 
France, then at war ,vith England, ,vhose pretensions to be 
counted as a fourth nation she had ,varmly disputed, and not 
well disposed towards the emperor Sigismund, joined ,vith 
the Italians against the English and German members of the 
council in a matter of the utlnost importance, the immediate 
election of a pope before the articles of reformation should 
be finally concluded. These t\yO nations, in return, united 
wit.h the Italians to choose the cardinal Colonna, against the 
advice of the French divines, ,vho objected to any member 
of the sacred college. The court of Rome ,vere gainers in 
both questions. l\Iartin V., the new pope, soon evinced his 
determination to elude any substantial reform. After pub- 
lishing a fe,v constitutions tending to redress some of the 
abuses that had arisen during the schism, he contrived to 
make separate conventions ,vith the several nations, and as 
soon as possible dissolved the council. 1 
By one of the decrees passed at Constance, another gen- 
eral council ,vas to be assernbled in five years, a second at 
the end of seven more, and from that time a similar repre- 
sentation of the church ,vas to meet every ten years. l\Iar- 
tin V. accordingly convoked a council at Pavia, ,vhich, on 
account of the plague, ,vas transferred to Siena; but nothing 
of importance was transacted by this assembly.2 That which 
of Basle, he summoned seven years after,vards to tbe city 
A.D. 1433, of Basle had very different results. The pope, 
dying before the nleeting of this council, was succeeded by 
Eugenius IV., ,vllo, anticipating the spirit of its discussions, 
attenlpted to crush its independence in the outset, by trans- 
ferring the place of session to an Italian city. No point ,vas 
reckoned so material in the contest bet,veen the popes and 
reformers as ,vb ether a council should sit in Italy or beyond 


1 Lenfant, Concile de Constance, The good sketch of the council. and Schmidt 
copiousness as well as impartiality of (IIist. ùes Allemandes, t. v.) is worthy of 
this Vlork justly renders it an almost ex- attention, 
elusive authority, Crevier (Hist, de 2 Lenfant, Guerre des lIussites, t. i. p. 
l'Univcrsité de Paris, t, iii,) has given a 223. 
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the Alps. The council of Basle bcO'an, as it P roceeded in 
. I 0 , 
open enmIty to t 1e court of Rome. EuO'cnius, after several 
years had elapsed in more or less hostile 0 discussions, exerted 
his prerogative of reilloving the assembly to Ferrara, and 
from thence to Florence. For this he had a specious pretext 

n the negotiation: then apparently tending to a prosperous 
Issue, for the reunIon of the Greek church; a triumph, ho\v- 
ever transitory, of which his council at Florence obtained the 
glory. On the other hand, tl
e assembly of Basle, though 
much ,veakened by the defectIon of those ,vho adhered to 
Eugenius, entered into compacts ,vith the Bolleluian insur- 
gents, more essential to the interests of the church than any 
union ,vith the Greeks, and completed the ,york begun at 
Constance by abolishing the annates, the reservations of 
benefices, anù other abuses of papal authority. In this it 
received the approbation of' most princes; but ,vhen, pro- 
voked by the endeavor5 of the pope to frustrate its decree:3, 
it proceeded so far as to suspend and even to depose him, 
neither France nor Germany concurred in the sentence. 
Even the council of Constance had not absolutely asserted a 
right of deposing a la \yful pope, except in case of heresy, 
though their conduct to"vards John could not otherwise be 
justified. 1 This question indeed of ecclesiastical public la,v 
seenlS to be still undecided. The fathers of BasIe acted 
ho\vever with greater intrepidity than discretion, and, not 
perhaps sensible of the change that ,yas taking place in pub- 
lic opinion, raised Amadeus, a retired duke of Savoy, to the 
pontifical dignity by the name of Felix V. They thus re- 
ne,ved the schi.5In, and divided the obedience of the catholic 
cþurch for a fe\v years. The eillpire, bo\vever, as ,veIl as 
France, observed a singular and not very consistent neH tral- 
ity; respecting Eugenius as a la,vful pope, and the asseillbly 
at Basle as a' general council. England ,varlllly 
uppo
t
d 
Eugenius, and even adhered to his council at Florence; 
AraO'on and some countries of smaller note ackno\vledged 
o 


1 The coundl of Basle endeavored to lent step against Eugenius; but tho 
evade this difficulty by declaring Eu- minor theologia.ns, the d:mocracy of the 
genius a relapsed heretic. Lenfant, Catholic church, whose rIght of, Ruf!'rage 
Guerre des IIussites. t, ii, p, 98, But as seems rather an anollla.lous mfrmge- 
the church could discover no hcresy in ment of episcopal authority, pres
ed it 
his disagreement with that asscmbly, with much heat and r3shness, See a. 
the Rentence of deposition gained little curious passagE' C!J this subject ill & 
strength by this previous decision, The speec1
 of the ca.rdinal of ArIes. Lenfant, 
bishops were unwilling to take this vio- t, ii, 
. 225, 
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Felix. But the partisans of Basle becan1e every year 
\veaker; and NiGholas V., the successor of Eugenius, found 
no great difficulty in obtaining the cession of Felix, and ter- 
minating this schisln. This victory of the court of Rome 
over the council of Basle nearly counterbalanced the disad- 
vantageous events at Constance, and put an end to the project 
of fixing permanent limitations upon the head of the church 
by nleans of general councils. Though the decree that pre- 
scribed the convocation of a council every ten years \vas still 
unrepealed, no absolute Inonarchs have ever lnore dreaded 
to n1cet the representatives of their people, than the Roman 
pontiffs have abhorred the name of those ecclesiastical synods: 
once alone, and that \vith the utmost reluctance, has the 
catholic church been convoked since the council of Basle; 
but the famous assen1bly to ,vhich I allude does not fall 
within the scope of IllY present undertaking. 1 
It is a natural subject of speculation, \vhat \vouId have 
been the effects of these universal councils, ,vhich ,vere so 
popular in the fifteenth century, if the decree passed at Con- 
stance for their periodical assembly had been regularlyob- 
served. l\Iany catholic \vriters, of the moderate or cisalpine 
school, have lamented their disuse, and ascribed to it that 
irreparable breach which the Reformation has nlade in the 
fabr.ic of their church. But there is aln10st an absurdity in 
conceiving their permanent existence. What chelnistry could 
have kept united such heterogeneous Inasses, furnished \vith 
every principle of mutual repulsion? Even in early times, 
when councils, though nominally general, were cOlnposed of 
the subjects of the l{oman empire, they had been marked by 
violence and contradiction: \vhat then could have been ex- 
pected from the delegates of independent kingùollls, ,vhose 
ecclesiastical polity, \vhatever may be said of the spiritual 
unity of the church, had long been far too intimately blended 
with that of the state to adlnit of any general control \vithout 
its assent? Nor, beyond the zeal, unquestionably sincere, 
\vhich animated their members, especially at BasIe, for the 
abolition of papal abuses, is there anything to praise in their 
conduct, or to regret in their cessation. The 
tatesman ,vho 


1 There is not, I believe. any sufficient its transactions with his history of the 
history of the council of Basle. Lenfant Hussite war, which is commonly quoted 
designeù to write it fróm the original under the title of History of the Council 
acts, hut, finding his health decline, in- of Basle. Schmidt, Crevier, Villaret, are 
termixed some rather imperfect notices of still my other authorities. 
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dreaded the encroaclunents of priests upon the civil O'overn- 
ment, the Christian ,yho panted to see his rio-hts aI
d faith 
purified fro
 the corrup
ion of ages, found n
 hope of im- 
provelnent In these counCIls. They took upon themsclves the 
pretensions of the popes ,yhom they attenlpted to l"uperset1e. 
!3y a d,ecree of the fathers at Constance, all persons, includ- 
Ing prInces, who should oppose any obstacle to a journey 
undertaken by the emperor Sigislnulld, in order to obtain the 
cession of Benedict, are declared excolllmunicated, and de- 
prived of their dignities, ,vhether secular or ecclesiastical.} 
Their condelnnation of Hu
s and Jerome of Prague, and 
the scandalous breach of fitith ,vhich the y induced SiO'ismulld 
. 0 
to COlnnut on that occasion, are notorious. But perhaps it is 
not equally so that this celebrated a::;senlbly recognized by a 
solemn decree the flagitious principle which it had practised, 
declaring that HUS3 ,vas un,yorthy, through his obstinate ad- 
herence to heresy, of any privilege; nor ought any faith or 
promise to be kept "with him, by natural, divine, or hun1an 
la,v, to the prejudice of the catholic religion. 2 It ,yill be ea:;y 
to estilnate the claims of this congress of theologians to our 
veneration, and to \veigh the retrenchment of a fe\v abuses 
against the fornlal sanction of an atrocious maxim. 
It \yas not, ho,vever, necessary for any governnlent of 
tolerable energy to seek the reform of those abuses \vhich 
affected the independence of national churches, and the integ- 


1 Lenfant, t, i, p 439, 
2 Nec aliqua sibi fides aut promissio, 
de jure naturali, divino, et humano, fuerit 
in prejullicium Catholicæ fidei obser- 
yanda, Lenfant, t, i. p, 491, 
This proposition is the great disgrace 
of the council in the affair ofIluss, But 
the violation of his safe-conduct being a 
famous event in ecclesiastical history, antI 
which has been very much disputed with 
some degree of prroneous statement on 
both sides, it may be proper to give briefly 
an impartial summary, 1, lIuss came 
to Constance with a safe-conduct of the 
emperor very loosely worded, and not 
directed to any individuals, Lenfant, 
t. i. p, 59, 2, This pass however was 
binding upon the emperor himself, and 
was so considered by him. when he re- 
monstrated against the arrest of IIuss, 
Id. p, 73, 83, 3, It was not binding on 
the council, who possessed DO temporal 
power, but had a right to deciùe upon 
the question of heresy. 4, It is not 
manifest by what civil authority Huss 
was arrested, nor can I determine how 


far the imperial safe-conduct was a legal 
protection within the city of Const:
nce, 
5, Sigismund was persuaded to acqUIesce 
in the capital punishment of Hn
:i, and 
even to make it his own act (Lenfant, 
p, 409); by which he 
an
festly bro
e 
his enO'ao'cment, 6. It IS eVIdent that ll1 
this h
 
cted by the advice and sanction 
of the council. who thus became acces- 
sory to the guilt of his treachery, 
The great moral to be ùra wn fro,m t!le 
story of John lIu8s's cOllllernnatIOll }g, 
that 110 breachofîaith can be excused by 
our opinion of ill desert in the party, or 
by a narrow, interpretation of our own 
engagements, Every capitulation ought 
to be construed favorably for th
 
weaker side, In such ca!ò!es it i3 emphat- 
ically true that, if the letter killeth, the 
spirit should give life, 
Gerson, the most eminent tbpologian 
of his nge, aud the corJphæu
 of 
he 
party that opposed the tran
alpll
e prm- 
ciples, was deeply con
erned lll? thL.;; atro- 
cious business, CrevIer, p, 43.;J 
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rity of their regular ,discipline, at th
 hands, of a gen
ral 
council. 'Vhatever dIfficulty there 111Ight be In overturnIng 
the principles founded on the decretals of Isidore, and sanc- 
tioned hy the prescription of luany centuries, the more flagrant 
encroachments of papal tyranny ,vere fresh innovations, some 
,vithin the actual generation, others easily to be traced up, 
and continually di
puted. The principal European nations 
determined, ,vith different degrees indeed of energy, to make 
a stand against the despotisnl of Rorrte. In this resistance 
England ,vas not only the first engaged, but the most consist- 
ent; her free parliament preventing, as far as the titnes per- 
mitted, tbat lvavering policy to ,vhich a court is liable. 'Ve 
have already seen that a foundation ,vas laid in the statute of 
provisors under Ed,vard III. In the next reign many other 
measures tending to repress the interference of Rome ,vere 
adopted, especially the great statute of præmunire, which 
subjects all persons bringing papal bulls for translation of 
bishops and other enumerated purposes into the kingùonl to 
the penalties of forfeiture and perpetual inlprisonnlent,l This 
nct received, and probably ,vas designed to receive, a larger 
interpretation than its language appears to warrant. Com- 
bined w'ith the statute of provisors, it put a stop to the pope's 
usurpation of patronage, ,vhich had impoverished the church 
and kingdom of England for nearly two centuries. Several 
attempts ,vere maùe to overthro,v these enactments; the first 
parliament of I-Ienry IV. gave a very large po,ver to the king 
over the statute of proyisors, enabling him even to annul it at 
his pleasure. 2 This, however, does not appear in the statute- 
book. Henry indeed, like his predecessors, exercised rather 
largely his prerogative of dispensing ,vith the la,v against 
papal provisions; a prerogative \vhich, as to this point, "ras 
itself taken a,vay by an act of his o\vn, and another of his 
son l-1enry V. 8 But the statute al \vays stood unrepealed; 
and it is a satisfactory proof of the ecclesiastical supremacy 
of the legislature that in the concordat made by J\Iartin V. at 
the council of Constance 'with the English nation ,ve find no 
mention of reservation of benefices, of annates, and the other 


1 16 Ric, II, c, 5, 
2 Rot, ParI. vol. iii, p, 428, 
3 7 II, IV, c, 8; 3 II, V. c. 4, Martin 
V. published an angry bull against the 
" execrable statute" of præmunire; en- 
joining archbishop Chicheley to procure 


its repeal. Collier, p, 653, Chicheley 
did all in his power; but the commons 
were always inexorable on this head., p, 
636; and the archbishop even incurred 
Martin's resentment by it, Wilkins, Con- 
cilia, t. iii, p. 483, 
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principal grievances of that age; l our ancestors di
daining to 
accept by cOlnprolnise \\Tith the pope any Inodificatioll or even 
confirnlation of their statute la\v. r.rhey had already re
trained 
another flagrant aþuse, the increase of first fruits by Boniface 
IX.; an act of Henry IV. forbidding any greater sum to be 
paid on that account than had been forn1erly acc!1stomed. 2 
It \vill appear evident to every person acquainted \vith the 
contelnporary historians, and the proceeùinO's of parliaJncnt 
that, besides partaking in the general resel
luent of Europ
 
agaiu:3t the papal court, Eno-land ,va:5 unùer the 
. fi f 1 , I ' I '? Influence (f 
In uence 0 a pecn Jar lOSt! Ity to the clergy, aris- Wiclitf's 
ing from the dissemination of the principles of tenets, 
Wicliff. ð All ecclesia
tical posses
ions ,vere marked for 
spoliation by the systenl of this reformer; and the house of 
comn10ns more than once endeavored to carry it into effect, 
pressing I-Ienry IV. to seize the temporalities of the church 
for public exigencies. 4 This recommendation, besides its 
injustice, ,vas not likely to move IIenry, \vhose policy had 
been to su
tain the prelacy against their ne\v adversaries. 
Ecclesiastical jurisdiction was kept in better control than 
formerly by the judges of common la\v, \vho, through rather 
a strained construction of the statute of præmunire, extended 
its penalties to the spiritual courts \vhen they transgressed 
their limits. 5 The privilege of clergy in criminal case:5 still 
remained; but it ,vas ackno,vledged not to cOlnprehelld high 
treason. 6 


1 Lcnfant. t, ii. p. 444. 
2 6 II, IV, c.l, ' 
3 See, among many other passages, the 
articles exhibited by the Lollards to par- 
liament against the clergy in 1394, Col- 
lier gives the sub:;;tance of them, and they 
are noticed by Henry; but they are at 
full lpngth in \Vilkins, t, iii, p, 221. 
4 W'alsingham, p, 3il, 3i9; Rot, ParI. 
11 H, IY, vol. iii. p, 645, 'fhe remarkable 
circumstances detailed by 'Valsingham 
in the former passage are not corrobo- 
rated by anything in the records, Butas 
it is unlikely that S0 particular a narra- 
tive should bave no foundation, Hume 
has plausibly coujectured that the roll 
has been wilfully mutilated, As this 
suspicion occurs in other instances, it 
would be desirable to af'certain, by ex- 
amination of the original rolls, whether 
they bear any external marks of injury. 
The mutilators, however, if such there 
were, have left a great deal, The rolls of 
Henry IV, and V,'s parliaments are quite 
full of petitions against the clergy. 


6 3 Inst, p. 121; Collier, vol. i. p, 668, 
6 2 Inst, p, 634; where several in- 
stances of priests executed for coining 
and other treasons are adduceù, .And 
this may also be inferred from 25 E, III. 
stat, 3, c, 4; and from 4 II, IV, c, 3, In- 
deed the benefit of clergy has llever 
been taken away by sta.tute from high 
treason, This renders it improbable that 
chief justice G:lf'Coyn<, should, as Carte 
tells us, vol. ii. p, 664, have refused to 
try archbi:;;hop Scrope for trl'a
on, on 
the ground that no one could la.
vf
lly 
sit in judgment on a. bishop 
or Il1s hfe. 
\Vhether he miO'ht have declIned to try 
him as a peer is Öanother que
tion, The 
pope excommunicated all who we
e con- 
cerned in Scrope's death, anù It cost 
Henry a large Flum to obtain ab
olution. 
But Bonitlce IX, was no arbiter of the 
}
ngli8h law, Edwarù IV, grantt>d a 
strange charter to the clerg-y, not only 
dispensing with the statutes of præ- 
munire but absolutely exempting them 
from t
mporal jurisdiction in cases erf 
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Germany, a
 ,yell as England, was disappointed of her hopes 
of rreneral reforu1ation by the I ta1ian party at Con:-:tance ; but 
sheodid not supply the want of the council's decrees with suf- 
ficient decision. A concordat ,vith l\Iartin V. left the pope in 
Concordats possession of too great a part of his recent usurpa- 
of Aschaf- tions. 1 This, ho,vever, ,"vas repugnant to the spirit 
fenburg. of Gern1any, ,vhich called for a more thorough 
reform ,vith all the national roughness and honesty. The 
diet of l\Ientz, during the continuance of the council of Basle, 
adopted all those regulations hostile to the papal interests 
which occasioned the deadly quarrel behveen that assembly 
and the court of Rome. 2 But the German empire ,vas be- 
trayed by Frederic III., and deceived by an accomplished but 
profligate statesman, his secretary Æneas Sylvius. Fresh 
concordats, settled at Aschaffenburg in 1448, nearly upon a 
footing of those concluded with Martin V., surrendered great 
part of the independence for ,vhich Germany had contended. 
rrhe pope retained his annates, or at least a sort of tax in 
their place; and instead of reserving benefices arbit.rarily, he 
obtained the positive right of collation during six alternate 
months of every year. Episcopal elections ,vere freely re- 
stored to the chapters, except in case of translation, when the 
pope still continued to nominate; as he did also if any person, 
canonically unfit, ,vere presented to him for confirmation. s 
Such is the concordat of Aschaffenburg, by ,vhich the catholic 
principalitieR of the empire have ahvays been governed, 
though reluctantly acquiescing in its disadvantageous provis- 
ions. Rome, for the ren1ainder of the fifteenth century, not 
satisfied ,vith the terms she had Î1nposed, is said to have con- 
tinually encroached upon the right of election. 4 But she 
purcha
ed too dearly her triumph over the ,veakness of 
Frederic III., and the Hundred Grievances of Germany, 
presented to Adrian VI. by the diet of N uremberg in 1522, 


treason as well as felony. Wilkins, Con- 
cilia, t, iii. p. 583; Collier, p, 678, This, 
however, being an illegal grant, took no 
effect, at least after his death. 
1 Lenfant, t. ii. p, 428; Schmidt, t, y. 
p. 131, 
2 Schmidt, t. y, p, 221; Lenfant, 
3 Schmidt, t, y, p, 250; t. vi. p, 94, 
&c. He observes that there is three 
times as much money at present as in 
the fifteenth century: if therefore the 
annates are now felt as a burden, what 
must they have been? p, 113, To this 


Rome would answer, If the annates 
were but sufficient for the pope's main- 
tenance at that time, what must they be 
now? 
4 Schmidt, p, 98; lEneas Sylvius, Epist, 
369 and 371; and De Moribus German- 
orum, p. 1041, 1061. Several little dis- 
putes with the pope indicate the spirit 
that was fermenting in Germany through- 
out the fifteenth century. But this is 
the proper subject. of a more detailed 
ecclesiastical history, and Rhoulù form an 
introduction to that of the Reformation. 
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manifested th
 working of a long-treasured resentment, that 
had made straIght the path before the Saxon reforlner. 
I have already taken notice that the Castilian church waß 
in the firBt ages of that monarchy nearly inde- 
P endent of Rome. But after man y g radual en- Papal h en- t 
croac men 8 
croachInents the code of la\vs promulO'ated by on church of 
A ll' X h d ' 0 Castile 
uonso . a Incorporated a great part of the . 
decretals, and thus given the papal jurisprudence an author- 
ity \vhich it llo\vhere else posse
seù in national tribunals. l 
That richly endo\ved hierarchy ,vas a teInpting spoil. The 
popes filled up its benefices by llleans of expectatives and 
l"eserves ,vith their o,vn Italian dependents. "\Ve find the 
cortes of Palencia in 1388 
omplaining that strangers are 
beneficed in Castile, through \vhich the churches are ill sup- 
plied, and native scholars cannot be provided, and requesting 
the king to take such measures in relation to this as the 
kings of France, Aragon, and Navarre, ,vho do not permit 
any but natives to hold benefices in their kingdoms. The 
king ans,vered to this petition that he ,vould use his en- 
dea VOl'S to that end. 2 And this is expressed ,vith greater 
warmth by a cortes of 1473, ,vho declare it to be the custom 
of all Christian nations that foreigners should not be pro- 
moted to benefices, urging the discouragenlent of native 
learning, the decay of charity, the bad performance of relig- 
ious rites, and other evils arising from the non-residence of 
beneficed priests, and request the king to notify to the court 
of ROlne that no expectative or provision in favor of foreign- 
ers can be received in future. 3 This petition seems to have 
passed into a la,v; but I am ignorant of the consequences. 
Spain certainly took an active part in restraining the abuses 
of pontifical authority at the councils of Constance and 
Ba
le; to \v hich I might aùd the name of Trent, if that as- 
sembly \vere not beyond my province. 
France, dissatisfied ,vith the abortive termination of her 
exertions during the schism, rejected the con cor- Checks on 
dat offered by l\Iartin V., "\vhich held out but a pap8;l a':l. 
. f . r. í' '4 8h .æ d thOrIty In 
prOmISe 0 Imperfect relormaÍlon. e sUuere France, 
in consequence the papal exactions for SOine years, 
till the decrees of the council of Basle prompted her to more 


1 Marina, Ensayo IDstorico-Critico, c. 
820, &c, 
2Iù. Teoria de las Cortes, t, iii, p,126, 
VOL. II. 16 


3 Teoria de Jas Cortes, t, ii, p. 864; 
Mariana, Hist, Hij;pan. 1. xix. o. 1, 
4 Villarct, t. x.v, p, 126. 
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vigorous efforts for independence, and Charles VII. enacted 
the famous Pragl11atic Sanction of Bourges. 1 This has been 
deemed a sort of l\fagna Charta of the Gallican church; for 
thouO"h the ltnv ,vas speedily abrogated, its principle has re- 
mail
d fixed as the basis of ecclesiastical liberties. By the 
r Pragmatic Sanction a general council ,vas declared superior 
, to the pope; elections of bishops ,vere made free from all 
control; n1anc1ats or grants in expectancy, and reservations 
of benefices, ,vere taken a,vay; first fruits ,vere aboli
hed. 
This defalcation of \vealth, 'v hich had no\v become dearer 
than po\ver, could not be patiently borne at ROine. Piús II., 
the same Æneas Sylvius who had sold himself to oppose the 
council of Basle, in whose service he had been originally dis- 
tinguished, used every endeavor to procure the repeal of this 
ordina.nce. 1Vith Cha.rles VII. he had no success; but Louis 
XI., partly out of blind hatred to his father's memory, partly 
from a delusive expectation that the pope ,vould support the 
Angevin faction in Naples, repealed the Pragmatic Sanc- 
tion. 2 This lnay be added to other proofs that Louis XI., 
even according to the measures of worldly ,visdom, was not a 
wise politician. His people judged from better feelings; the 
parlialnent of Paris constantly refused to enregister the rev- 
ocation of that favorite la\v, and it continued in many re- 
spects to be acted upon until the reign of Francis I. 3 At the 
States General of Tours, in 1484, the inferior clergy, second- 
ed by the t\vo other orders, earnestly requested that the 
Pragmatic Sanction might be confirmed; but the prelates 
were timid or corrupt, and the regent Anne ,vas un\villing to 
risk a quarrel ,vith the Holy See. 4 This unsettled state con- 
tinued, the Pragmatic Sanction neither quite enforced nor 
quite repealed, till Francis I., having accomnlodated the 
differences of his predecessor \vith Rome, agreed upon a final 
concordat with Leo X., the treaty that subsisted for ahnost 
three centuries behveen the papacy and the kingdom of 
France. 5 Instead of capitular election or papal provision, a 
ne\v method ,vas devised for filling the vacancies of episcopal 
sees. 'The king was to nominate a fit person, \vhom the 


1 Idem, p, 263; Rist. du Droit 'Public 
Ecclés, Fran((ois, t. ii. p. 234; Fleury, 
Institutions au Droit; Crevier; t, iv, p. 
100; Pasquier, Recherches de la France, 
1. iii, c, 27. 
2 Villaret, and Garnier, t, xvi, j Cre- 
vier, t. iv. p, 256, 274, 


B Garnier, t, xvi. p. 432; t. xvii. p. 
222 et alibi. Crevier, t. iv. p, 318 et 
alibi. 
4 Garnier, t, xix, p, 216 and 321. 
ó Garnier, t, xxiii, p, 151; IIist. du 
Droit Public Ecclés, Fr, t, ii. p, 243; 
Fleury, Institutions au Droit, t, i, p,107. 
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pope was to collate. The one obtained an essential patron- 
age, the other preserved his theoretical supremacy. Annates 
were restored to the pope; a concession of great importance. 
He gave up his indefinite prerogative' of reservil1O' benefices 
and received only a small stipulated patronage. 0 This con
 
venti on met with strenuous opposition in FrallCt ; the parlia- 
ment of Paris yielded only to force; the university hardly 
stopped short of sedition; the zealous Gallicans have eyer 
since depJored it, as a fatal \vound to their liberties. There 
is much exaggeration in this, as far as the relation of the 
Gallican church to R-orne is concerned; but the royal nomina- 
tion to bishoprics impaired of course the independence of the 
hierarchy. 'Vhether this prerogative of the cro,vn \vere 
upon the ,vhole beneficial to France, is a problem that I can.. 
not affect to solve; in this country there seems little doubt 
that capitular elections, \vhich the statute of Henry VIII. has 
reduced to a nan1e, \youlù long since have degenerated into 
the corruption of close boroughs; but the circumstances of 
the Gallican establishll1ent may not have been entirely sin1i.. 
lar, and the question opens a variety of considerations that 
do not belong to n1Y present subject. 
From the principles' establi
hed during the schism, and in 
the Pragmatic Sanction of Bour g es, arose the far- L ' b t ' f 
:-' , . . I er les 0 
famed lIbertIes of the Galhcan church, \VhICh hon- the Gallican 
orably distinguished her from other members of church. 
the Roman communion. These have been referred by French 
writers to a much earlier era; but except so far as that country 
participated in the ancient ecclesiastical independence of all 
Europe, before the papal encroachll1ents had subverted it, I 
do not see that they can be properly traced above the 
fifteenth century. Nor had they acquired even at the expi- 
ration of that age the precision and consistency \"hich was 
given in later times by the constant spirit of the parliaments 
and universities, as \vell as by the be8t ecclesiastical authors, 
with little assistance from the cro,vn, \vhich, except in a fe\v 
periods of disagreement \vith Rome, l!as rath
r been 
ispo
ed 
to restrain the more zealous Galhcans. These hbertIes, 
therefore do not strictl y fall \vithinmy limits; and it ,vill be 
, , 
sufficient to observe that they depended up
n hvo 
ax
n1
: 
one, that the pope does not possess. anY,d!rect ?r ,ln
lr
ct 
telnporal authority; the other, that hIS SpirItual JUrIs(hctlon 
can only be exercised in conformity with such parts of the 
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canon la'\v as are l'eceived by the kingdom of France. 
Hence the Gallican church rejected a great part of the Sext 
and Clementines, and paid little regard to modern papal 
bulls, ,vhich in fact obtained validity only by the king's ap- 
probation. I 
The pontifical usurpations ,vhich ,vere thus restrained, af.. 
fected, at least in their direct operation, rather the 
Ecclesiasti- C hurch than the state , . and tem p oral g overnments 
cal juris- 
diction re- ,vould only have been half emancipated, if their 
strained. 
national hierarchies had preserved their enormous 
jurisdiction. 2 England, in this also, began the ,york, and 
had 111ade a considerable progress, \v hile the mistaken piety 
or policy of Louis IX. and his successors had laid France 
open to vast encroachments. The first method adopted in 
order to check them ,vas rude enough; by seizing the bishop's 
effects ,vhen he exceeded his jurisdiction. 3 This jurisdiction, 
according to the construction of churchmen, became perpetu- 
ally larger: even the reforlning council of Constance give an 
enumeration of ecclesiastical causes far beyond the limits 
ackno,vledged in England, or perhaps in France. 4 But the 
parliament of Paris, instituted in 1304, gradually estab.. 
lished a paramount authority over ecclesiastical as ,veIl as 
civil tribunals. Their progress was indeed very slo\v. At a 
faillous assembly in 1329, before Philip of Valois, his advo.. 
cate-general, Peter de Cugnieres, pronounced a long harangue 


1 Fleury, Institutions au Droit, t. ii. p, 
226, &c" and Discours sur les LiJ:>ertés de 
l'Eglise Gallicane. The last editors of 
this dis3erta,tion go far beyond Fleury, 
and perhaps reach the utmost point in 
limiting the papal authority which a 
sincere member of that communion can 
attain, See notes, p, 417 and 445, 
2 It ought always to be remembered 
that ecclesiastical, and not merely papal, 
encroachments are what civil govern- 
ments and the laity in general have had 
to resist; a point which some very 
zealous opposers of Rome have been 
willing to keep out of sight, The latter 
arose out of the former. and perhaps were 
in some respects less objectionable. But 
the true enemy is what are called High- 
church principles; be they maintained 
by a pope, a bishop, or a presbyter, 
Thus archbishop Stratford writes to Ed- 
ward III.: Duo sunt, quibus princi- 
paliter regitur mundus, sacra pontificalis 
auctoritas, et regalis orùinata potestas : 
in quibus est pondus tanto graviua et 


sublimius sacerdotum. quanto et de regi- 
bus ilIi in divino reddituri sunt examine 
rationem; et ideo scire debet regia celsi- 
tudo ex illorum vos dependere judicio, 
non iUos ad vestram dirigi posse vol un- 
tatem, \Vilkins, Cone ilia , t, ii. p, 663. 
This amazing impudence towards such a 
prince as Eùward did not succeed; but it 
is interesting to follow the track of the 
star which was now rather receding, 
though still fierce. 
3 De l\Iarca, De Concordantiâ, 1. iv, e, 
18, 
4 De I\Iarca, De Concordantiâ, I. iv, 
e. 15; Lenfant, Cone. de Constance, t, ii, 
p, 331. De l\1arca, 1. iv, c, 15, gives us 
passages from one Durandus about 1309, 
complaining that the lay judges invaded 
ecclesiastical jurisdiction, and reckoning 
the cases subject to the latter, under 
which he includes feudal and criminal 
causes in some circumstances. and also 
those in which the temporal judges are 
in doubt; si quid ambiguum inter judi- 
ces sæculares oriatur, 
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against the excesses of spiritual jurisdiction. This is a 
curious illustration of that branch of leaal and ecclesiastical 
history. It ,vas ans,vered at large by 

me bishops, and the 
king did not venture to take any active measures at that time. 1 
Several regulations were, ho,vever, made in the fourteenth 
century, ,vhich took a
vay the ecclesiastical cognizance of 
adultery, of the executlon of testaments, and other causes 
which had been claimed by the clergy.2 Their ilnmunity in 
crÎ1ninal matter
 ,vas straitened by the introduction of privi- 
ledged cases, to ,vhich it did not extend; such as treason, 
murder, robbery, and other heinous offences. 3 The parlia- 
ment began to exercise a judicial control over episcopal 
courts. It ,vas not, ho,vever, till the beginning of the six- 
teenth century, according to the best ,vriters, that it devised 
its famous form of procedure, the" appeal because of abuse." 4 
This, in the course of time, and through the decline of eccle- 
siastical po\ver, not only proved an effectual barrier against 
encroachments of spiritual juri
diction, but dre,v back again 
to the lay court the greater part of those causes ,vhich by 
prescription, and indeed by la,v, had appertained to a different 
cognizance. Thus testanlentary, and even, in a great degree, 
matrÎlnonial causes \yere decided by the parlialnent; and in 
many other n1atters that body, being the judge of its o\vn 
competence, narro,ved, by mean
 of the appeal because of 
abuse, the boundaries of the opposite jurisdiction, 5 This 
remedial process appears to have been more extensively ap- 
plied than our English "rit of prohibition. The latter Inerely 
restrains the interference of the ecclesiastical courts in matters 
which the la\v has not committed to theine But the parlia- 
ment of Paris considered itself, I apprehend, as conservator 
of the liberties and discipline of the Gallican church; and 
interposed the appeal because of abuse, ,vhenever the spir- 
itual court, even in its proper province, transgressed the 
canonical rules by which it ought to be governed. 6 
1 Velly, t. viii. p. 234; Fleury, Insti- cage, which till lately was shown in the 
tutions, t, ii. p. 12; Hist, du Droit Ecclés. castle of Loches, 
Fran l' t I 86 4 PasquI 'er , 1. iii, c, 33 . , IIist, du Droit 
"\" ,ï, p, , 
2 Villar
t, t, xi. p, 182, Ecclés. }"rançois, t, ii. p, 119; Fle.ury, 
3 Fleury, Institutions au Droit, t. ii. p. Institutions au Droit Eccles FrançOls, t, 
138, In the famous case of Balue, a ii. p, 221; Dc l\1ar

, D
 Concordalltiâ. 
bishop and cardinal, whom Louis XI. de- Sacerdotii et Imperu, 1. IV, c, ,19, The 
tected in a treasonable intrigue, it was last author seems to carry It rather 
contended by the king that he had a right higher, " .. 'J & 
to punish him capitally. Du Clos, Vie 5 :Fleurv In
tItutIons, t, u. p,4..., c. 
de Louis XI. t, i. p. 422; Garnier, Hi
t, 6 De l\Ì:
rc:t, De Concordantiâ, ,1. iv, c. 
de France, t, xvii, p, 330, Balue was 9 j }'leury, t, ii, p, 224, In Spam
 even 
confined. for many years in a small iron now, says De l\larca, bishops or clerks 
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While the bishopH of Rome were losing their general in- 
D 1 , f fluence over Europe, they did not gain more esti- 
ec Ine 0 ,. I I 1 ".1 d 1 f 
papa
 influ- matlon In ta y. t IS Jlluee a prob em 0 some 
ence In Italy. difficulty, \vhether they derived any substantial ad- 
vantage from their temporal principality. For the last three 
centuries it bas certainly been conducive to the maintenance 
of their spiritual supremacy, ,vhich, in the complicated re- 
lations of policy, Inight have been endangered by their 
becollling the subjects of any particular sovereign. But I 
douut \vhether their real authority over Christendom in the 
middle ages ,vas not better preserved by a state of nominal 
dependence upon the empire, ,vitbout much effective control 
on one side, or many temptations to ,vorldly ambition on the 
other. That covetousness of temporal s\vay,vbich, having 
long prompted their meaSUies of usurpation and forgery, 
seemed, from the time of Innocent III. and Nicholas III., to 
reap its gratification, impaired the more essential parts of the 
papal authority. In the fourteenth and fifteenth centuries 
the popes degraded their character by too much 311xietyabout 
the politics of Italy. The veil \voven by religious a,ve was 
rent asunder, and the features of ordinary alIlbition appeared 
without disguise. For it ,vas no longer that magnificent and 
original system of spiritual po,ver \v hich Inade Gregory VII., 
even in exile, a rival of the elnperor, 'which held forth re- 
dress where the la\v could not protect, and puni8hment ,vhere 
it could not chastise, which fell in sometimes with supersti... 
tious feeling, and sometimes \vith political interest. l\:lany 
might believe that the pope could depose a schismatic prince, 
who ,vere disgusted at his attacking an unoffending neighbor. 
As the cupidity of the clergy in regard to ,yorldly estate had 
lo,vered their character every,vhere, so the similar conduct of 
their head undermined the respect felt for him in Italy. The 
cen5ures of the church, those excornmunications and inter- 
dicts 'v hich had Jnade Europe tremble, became gradually des- 
picable as ,veIl as odious ,vhen they "'ere lavished in every 
squabble for territory ,vhich the pope ,vas pleased to make 
his 0,vn. 1 Even the crusades, ,vhich had already been tried 


not obeying royal mandates that inhibit 
the e-^-cesses of ecclesiastical courts are 
expelled from the kingùom and deprived 
of the rights of denizenship, 
1 In 1290 Pisa was put under an inter- 
dict for ha.ving conterred the signiory 
on the count of :\Iontefpltl'o; and he was 
ordered, on pain of excomm unication, to 


lay down the government within a month. 
Muratori ad ann, A curious style for the 
pope to adopt towarùs a free city! Six 
years before the Venetians h3.d been in- 
terdicted because they wouIa not allow 
their galleys to be hh:eù by the king of 
Naples, llut it would be almost endless 
to quote every instance, 
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against the heretics of Languedoc, were now preached aO'ainst 
all \vho espoused a different party from the Roman see in the 
quarrels of Italy. Such were those directed at Frederic II., 
at l\Ianfred, and at l\Iatteo Visconti, accompanied by the 
usual bribery, indulgences, and remission of sins. The napal 
interdicts of the fourteenth century ,yore a different cOln
lex- 
ion froin those of former times. Though tremendous to 
the inlagination, they had hitherto been confined to Epiritual 
effects, or to such as were connected with religion, as the 
prohibition of marriage and sepulture. But Clement V., on 
account of an attack made by the Venetians upon Ferrara 
in 1309, proclaimed the \vhole people infamous, and incapa- 
ble for three generations of any office, their goods, in every 
part of the ,vorld, subject to confiscation, and every Venetian, 
wherever he might be found, liable to be reduced into slave- 
ry.I A bull in the same terlllS 'was published by Gregory 
XI. in 1376 against the Florentines. 
From the termination of the schism, as the popes found 
their ambition th,varted beyond the Alps, it ,vas diverted 
more and more to,vards schemes of temporal sovereignty. 
In tbese ,ve do not perceive that consistent policy ,,,hich 
remarkably actuated their conduct as supreme heads of the 
church. l\Ien generally advanced in years, and born of noble 
Italian families, made the papacy subservient to the elevation 
of their kindred, or to the interests of a local faction. For 
such ends they mingled in the dark conspiracies of that bad age, 
distinguished only by the more scandalous turpitude of their 
vices ii'om tbe petty tyrants and intriguers ,vith ,vhom they 
,vere engaged. In the latter part of the fifteenth century, 
,vhen all favorable prejudices ,vere w'orn aw.ay, those ,vho 
occupied the most conspicuous station in Europe disgraced 
their nalne by more notorious profligacy than could be paral- 
leleù in the darkest age that had preceded; and at the mo- 
nlent beyond ,vhich this ,york is not carried, the iuva:,ion of 
Italy hy Charles VIII., I must leave the pontifical throne in 
the pos
es:5ion of Alexander VI. , 
It ha
 been my object in the present chapter to brIng 
,vithin the compass of a fe,v hours' peru:3al tbe bub
tance .of 
a great and interesting branch of hbtory; ,not c
rtalllly ,,?th 
such extensive reach of learning as the subject mIght requIre, 


1 
Iuratori. 
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but froln sources of unquestioned credibility. Unconscious 
of any partialities that could give an oblique bias to my 
mind, I have not been very solicitous to avoid offence 'where 
offence is so easily taken. Yet there is one misinterpreta- 
, tion of lny Ineaning ,vhich I ,vould gladly obviate. I have 
not designed, in exhibiting ,vithout disgujse the usurpation
 
of Rome during the Iniddle ages, to furnish Inaterials for 
unju
t prejudice or unfounded distrust. It is an advan 
tageous cirCUlllstance for the philosophical inquirer into the 
hiì3tory of ecclesiastical do n1Ín i on, that, as it spreads itself 
over the vast extent of fifteen centuries, the dependence of 
events upon general causes, rather than on transitory cOlnbi 
nations or the character of individuals, is made lllore evident, 
and the future more probably foretold frotn a consideration 
of the past, than \ve are apt to find in political history. ]?ive 
centuries have no,v elapsed, during everyone of ,vhich the 
authority of the Roman see has successively declined. Slo,vly 
and silently receding frOJll their claims to temporal po\ver, 
the pontiffs hardly protect their dilapidated citadel f 'om the 
revolutionary concussions of lllodern tin1es, the rapacity, of 
governlnents, and the gro,ving averseness to ecclesiastical 
influence. But if
 thus bearded by tUUl1annerly and threat- 
ening innovation, they should occa
ionally forget that cautious 
policy ,y hich necessity has prescribed, if they should atten1pt 
(an unavailing expedient 1) to revive institutions ,vhich can 
be no longer operative, or principles that have died a,vay, 
their defensive efforts ,vill not be unnatural, nor ought to 
excite either indignation or alarm. A ealm, comprehensive 
study of ecclesiastical history, not in such scraps and frag- 
ments as the ordinary partisans of our ephemeral literatul"e 
obtrude upon us, is perhaps the best antidote to extravagant 
apprehensions. Tho,
e ,vho knO"\v ,vhat Rome has once been 
are best able to appreciate ,vhat she is; those ,vho have seen 
the thunderbolt in the hands of the GreO'ories and the Inno- 
ð 
cents ,vill hardly be intilnidated at the sallies of decrepitud
 
the irnpotent dart of Priam an1idst the crackling ruins of 
rrrcy.l 


1 It is again to be remembered that this paragraph was written in 1816. 
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NOTES TO CHAPTER VII. 


NOTE I. Page 142. 
THIS grant is recorded in two charters differing nlaterially 
from each other; the first transcribed in Ingulfus's IIistory 
of Croyland, and dated at vVinchester on the Nones of N 0- 
vember, 855; the second extant in t,vo chartularies, and 
bearing date at 'Vilton, April 22, 854. This is nlarked by 
1\11'. I{elnble as spurious (Codex Ang.-Sax. Diploln. ii. 52) ; 
and the authority of Ingulfus is not sufficient to support the 
first. The fact, ho,vever, that Ethehvolf made some great 
and general donation to the church rests on the authority of 
Asser, 'VhOlll later ,vriters have principally copied. IIis 
words are, -" Eodem quoque anno [855J Adehvolfus vener- 
abilis, rex Occidentalium Saxonum, decimam totius regni sui 
partem ab omni regali servitio et tributo liberavit, et in seUl- 
piterno grafio in cruce Christi, pro redemptione allinlæ sua
 
et antecessorum suorunl, Uni et Trino Deo imll1olavit." 
(Gale, XV. Script. iii. 156.) 
It is really difficult to infer anything from such a pa

age; 
but ,vhatever the ,vriter may have meant, or whatcver truth 
there may be in his story, it seeillS impossible to strain his 
words into a grant of tithes. The charter in Ingulfus rather 
leads to suppose, but that in the Codex Diplolnaticus deci- 
sively proves, that the grant conveyed a tenth part of the 
land, and 110t of its produce. Sir F. Palgrave, by quoting 
only the latter charter, renders Selden's Hypothesis, that the 
general right to tithes dates from this concession of Ethel- 
wolf, even more untenable than it is. Certainly the charter 
copied by Ingulfus, ,vhich Sir F. Palgrave pas
es in 
ilence, 
does grant" c1ecimam partem bonorum;" that. i
, I pr
sume, 
of chattel
, \vhich, as far as it goes, implies a tIthe; ,vlnle the 
words applicable to land are so obscure and apparently cor- 
rupt. that Selden might be ,varranted in giving them the 
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like construction. Both charters probably are spurious; but 
there nlay have been an extensive grant to the church, not 
only of inlnlunity from the trinoda necessitas, ,vhich they 
express, but of actual possessions. Since, however, it must 
have been impracticable to endo\v the church \vith a tenth 
part of appropriated landB, it might possibly be conjectured 
that she took a tenth part of the produce, either as a compo- 
sition, or until means should be found of putting her in 
possession of the soil. And although, according to the no- 
tions of thoBe tilnes, the actual property might be more 
desirable, it is plain to us that a tithe of the produce was 
of much greater value than the same proportion of the land 
itself. 


NOTE II. Page 153. 


Two living writers of the Roman Catholic communion, Dr. 
l\Iilner, in his History of Winchester, and Dr. Lingard, in 
his Antiquities of the Anglo-Saxon Church, contend that 
Elgiva,1vholn some protestant historians are ,vilIing to repre- 
sent as the queen of Ed,vy, \vas but his mistress; and seem 
inclined to justify the conduct of Odo and Dunstan to\vards 
this unfortunate couple. They are unquestionably so far 
right, that fe\v, if any, of those \vriters \vho have been quoted 
as authorities in respect of this story speak of the lady as a 
queen or lawful ,vife. I lnust therefore strongly reprobate the 
conduct of Dr. Henry, who, caning Elgiva queen, and assert- 
ing that she ,vas married, refers, at the bottom of his page, 
to 'Villiam of l\Iahnsbury and other chroniclers, who give a 
totally opposite account; especially as he does not intimate, 
by a single expression, that the nature of her connection \vith 
the king \vas equivocal. Such a practice, ,vhen it proceeds, 
as I fear it did in this instance, not froln oversight, but froln 
prejudice, is a glaring violation of historical integrity, and 
tends to render the use of references, that great ÏInprovelnent 
of modern history, a sort of fraud upon the reader. The 
subject, since the first publication of these volumes, has been 
discussed by Dr. Lingard in his histories both of England 
and of the Anglo-Saxon Church, by the Edinburgh revie,ver 
of that history, vol. xlii. (1\11'. Allen), and by other late 
nriters. ]\tIre Allen has also given a short dissertation on 
the subject, in the second edition of his Inquiry into the 
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Royal Prerogative, posthumously published. It must ever 
be impossible, unless unkno,vn documents are brouo'ht to 
o 
light, to clear up all the facts of this litigated story. But 
though some protestant \vriters, as I have said, in maintain- 
ing the matrimonial connection of Ed,vy and EIO'iva, quote 
authorities ,vho give a different color to it, there O is a pre- 
SU1l1ption of the marriage from a passao-e of the Saxon 
Chronicle, A,D. 958 ('wanting in Gibson'; edition, but dis- 
covered by 1\11'. Turner, and no\v restored to it
 place by 1\11'. 
Petrie), ,vhich distinctly says that archbishop ado separated 
Ed,vy the king and Elgiva because they ,vere too nearly 
related. It is therefore highly probable that she ,vas queen, 
though Dr. Lingard seems to hesitate. This pasffige ,vas 
written as early as any other ,vhich ,ve have on the subject, 
and in a more placid and truthful tone. 
The royalty, however, of Elgi va ,viII be out of all pos- 
sible doubt, if we can depend on a docu1l1ent, being a refer- 
ence to a charter, in the Cotton library (Claudius, B. vi.), 
,vherein she appears as a ,vitness. Turner says of this,- 
"Had the charter even been forged, the monks ,vould have 
taken care that the names appended ,vere correct." This 
Dr. Lingard inexcusably calls" confessing that the instru- 
ment is of very doubtful authenticity." 
The Edinburgh revie\ver, \vho had seen the manuscript, 
believes it genuine, and gives an account of it. 1\11'. !{eluble 
has printed it without mark of spuriousness. (Cod. Diplom. 
vol. v. p. 378.) In this document ,ve have the names of 
Ælfgifu, the king's ,vife, and of Æthelgifu, the king's ,vife's 
mother. The signatures are merely recited, so that the 
document itself cannot be properly styled a charter; but we 
are only concerned with the testimony it bears to the exist- 
ence of the queen EIgiya and her mother. 
If this charter, thus recited, is established, we advance a 
step, so as to prove the existence of a mother and daughter, 
bearin 0' nearly the same names, and such names as appar- 
ently i
nply royal blood, the latter being 
arried to, Ed
vy. 
This ,yould tend to corroborate the coronatIon story, drvcstrng 
it of the O'r05S exaO'O'erations of the Inonkish biographers and 
b 00 k . 
their follo,vers. It might be supposed that the young -lng, 
little more than a boy, retired from the drunk
n rc:elry 
f 
his courtiers to converse, and perhaps romp, ,vlth 111
 COUSIn 
and her mother; that Dunstan audaciously broke In upon 
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him, and forced him back to the banquet; that both he and 
the ladies resented this insolence as it deserved, and drove the 
monk into exile; and that the marriage took place. 
It i:s Il10re difficult to deal ,vith the story originally related 
by the biographer of Odo, that after his 111arriage Ed\vy 
carried off a woman ,vith ,vhom he lived, and whom Odo 
seized and sent out of the kingdoln. This lady is called by 
Eadmer una de præscriptis Inulieribus; ,vhence Dr. Lingard 
assumes her to have been Ethelgiva, the queen's mother. 
This ,vas in his I-listory of England (i. 517); but in the 
second edition of the Antiquities of the Anglo-Saxon Church 
he is far less confident than either in the fir8t edition of that 
work or in his History. In fact, he plainly confesses that 
nothing can be clearlY made out beyond the circumstances of 
the coronation. 
Although the writers before the conquest do not bear 
witness to the cruelties exercised on SOlne 'VOinan connected 
with the king, either as queen or n1istress, at Gloucester, yet 
the subsequent authorities of Eadmer, Osbern, and J\Iahns- 
bury nlay lead us to believe that there ,vas truth in the main 
facts, though ,ve cannot be certain that the person so treated 
was the queen Elgiva. If indeed their accounts are accurate, 
it seems at first that they do not agree ,vith their predeces- 
sors; for they represent the lady as being in the king's com- 
pany up to his flight froin the insurgents: - "Regem cum 
adultera fugitantem persequi non desistunt." But though \ve 
read in the Saxon Chronicle that ado divorced Ed \vy and 
Elgiva, \ve are not sure that they submitted to the sentence. 
It is therefore pos:3ible that she \vas \vith him in this disas- 
trous flight, and, having fallen into the hands of the pursuers, 
was put to death at Gloucester. True it is that her prox- 
imity of blood to the king \vould not ,varrant Osbern to call 
her adultera,. but bad names cost nothing. l\Ialmsbury's 
\vord:3 look more like it, if ,ve might supply something, 
" proximè cognatam invadens uxorem [cujusdam?] ejus forina 
deperibat ;" but as they stand in his text, they defy 111Y scanty 
kno\vledge of the Latin tongue. On the \vhole, ho\vever, no 
reliance is to be placed on very passionate and late authori- 
ties. 'Vhat is manifest alone is, that a young king ,vas per- 
secuted and dethroned by the insolence of monkery exciting 
a superstitious people against hhn. 
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NOTE III. Page 153. 
I Al\I induced, by further study, to modify ,vhat is said in 
the text ,yith respect to the ,vell-kno,vn passages in Irenæus 
and Cyprian. The former assign
, indeed, a considerable 
weight to the Ohurch of Rome, simply as testinlony to aros- 
tolical teaching; but this is plainly not limited to the bi
hop 
of that city, nor is he personally mentioned. It is therefore 
an argument, and no slight one, against the pretended su- 
premacy rather than the contrary. 
The authority of Cyprian is not, perhaps, much more to 
the purpose. For the only ,vords in his treatise De Unitate 
Ecclesiæ ,vhich assert any authority in the chair of St. Peter, 
or indeed connect Rome ,vith Peter at all, are interpolations, 
not found in the best manuscripts or in the oldest editions. 
They are printed ,vithin brackets in the best modern ones. 
(See James on Corruptions of Scripture in the Church of 
ROIne, 1612.) True it is, however, that, in his Epistle to 
Cornelius bishop of Ron1e, Cyprian speaks of "Petri cathe- 
draIn, atque ecclesian1 principalem unde unitas sacerdotalis 
exorta est." (Epist, lix. in edit. Lip. 1838; Iv. in Baluze 
and others.) And in another he exhorts Stephen, successor 
of Cornelius, to 'v rite a letter to the bishops of Gaul, that 
they should depose l\Iarcian of ArIes for adhering to the No- 
vatian heresy. (Epist. lxviii. or lxvii.) This is said to be 
found in very few manuscripts. Yet it seen1S too long, and 
not sufficiently to the purpose, for a popish forgery. All 
bishops of the catholic church assumed a right of interference 
,vith each other by admonition; and it is not entirely clear 
from the language that Cyprian meant anything more authori- 
tative; though I incline, on the ,vhole, to believe that, ,vhen 
on good terms with the see of Rome, he recognized in her a 
kind of primacy derived from that of St. Peter. 
The case, nevertheless, became very different ,vhen she 
,vas no longer of his mind. In a nice question ,vhich arose, 
during the pontificate of this very Stephen, a
 
o the re- 
baptisn1 of those to ,vhom the rite had been 
dmIn.Istered ?y 
heretics, the bishop of Rome took the negatIve sIde; ,vlnle 
Cyprian, ,vith the utmost vehemence, maintained the CO
1tr
ry. 
Then ,ve find no more honeyed phrases about the prIncIpal 
church and the succession to Peter, but a very different style: 
" Cur in tantum Stephani, fratri
 nostri, obstinatio dura pro- 
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rupit ?" (Epist. Ixxiv.) And a correspondent of Cyprian, 
doubtless a bishop, Firmilianus by name, uses more yiolent 
language: - "Audacia et insolentia ejus - aperta et mani- 
restn. Stephani stultitia - de episcopatûs sui Ioeo gloriatur, et 
se successionem Petri tenere contendit." (Epist. lxxv.) Cy- 
prian proceeded to summon a council of the Mrican bishops, 
\vho met, seventy-eight in number, at Carthage. They all 
agreed to condemn heretical baptism as absolutely invalid. 

yprian addressed them, requesting that they ,vould use full 
liberty, not ,vithout a manifest reflection on the pretensions of 
Rome: - " N eque enim quisquam nostrûm episcopum se esse 
episcoporum constituit, aut tyrannico terrore ad obsequendi 
necessitatem collegas suos adigit, quando habeat omnis epis- 
copus pro licentia libertatis et potestatis sure arbitrium pro- 
prium, tamque judicari ab alio non possit, quam nee ipse 
potest alterum judicare." We have here an allusion to ,vhat 
Tertullian had called horrenda vox, "episcopus episcoporun1;" 
manifestly intimating that the see of Rome had begun to 
assert a superiority and right of control, by the beginning of 
the third century, but at the same time that it ,vas not gener- 
ally endured. Probably the notion of their superior author- 
ity, as witnesses of the faith, grew up in the Church of 
Rome very early; and when Victor, towards the end of the 
second century, excommunicated the churches of Asia for a 
difference as to the time of keeping Easter, we see the ger- 
mination of that usurpation, that tyranny, that uncharitable- 
ness, which reached its culminating point in the centre of the 
mediæval period. 
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THE CONSTITUTIONAL HISTORY OF ENGLAND. 


PART I. 


The Anglo-Saxon Constitution-Sketch of Anglo-Saxon History-Succession to 
the Crown - Orders of )Ien - Thanes and Ceorls - 'Vitenagcmot - Judicial 
System- Division into Hundreds - County Court-Trial by Jury -Its An- 
tiquity investigated-Law of Frank-Pledge-Its several Stages-Question or 
Feudal Tenures before the Conq ues t, 


No unbiassed observer, ,vho derives pleasure from the ,vel- 
fare of his species, can fail to consider the long and uninter- 
ruptedly increasing prosperity of England as the most beau- 
tiful phenomenon in the history of mankind. Climates more 
propitious may impart more largely the mere enjoyments of 
existence; but in no other region have the benefits that 
political institutions can confer been diffused over so extend- 
ed a population; nor have any people so well reconciled the 
discordant elements of ,vealth, order, and liberty. These ad- 
vantages are surely not o,ving to the soil of this island, nor to 
the latitude in '\vhich it is placed, but to the spirit of its laws, 
from ,vhich, through various n1eans, the characteristic inde- 
pendence and industriousness of our nation have been de- 
rived. The constitution, therefore, of England must be to 
inquisitive men of all countries, far more to ourselves, an ob- 
ject of superior interest; distinguished especially, as it is, 
from all free governlnents of powerful nations ,y hich history 
has recorded, by its manifesting, after the lapse of several cen.. 
turies, not merely no symptom of irretrievable decay, but a 
more expansive energy. COlnparing long period5 of time, 
it may be justly a::;serted that the administration of gov
r
- 
ment has progressively become more eq uitabl
, and the prn l- 
Ieges of the subject more secure; and. though It ,,"ouItI be both 
presumptuous and UIHvise to expre3s an unlimited .confidence 
as to the durability of lib{'rties ,yhich owe th
lr greatest 
security to the constant suspicion of the people, yet, If \ve calmly 
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reflect on the present aspect of this country, it ,vill probably 
appear that "T hatever perils may threaten our constitution are 
rather froIn circumstances altogether unconnected ,vith it 
than froln any intrinsic defects of its own. It ,vill be the 
object of the ensuing chapter to trace the gradual formation 
of this system of governlnent. Such an investigation, im- 
partiall y conducted, ,vill detect errors diametrically opposite; 
those intended to impose on the populace, ,vhich, on account 
of their palpable absurdity and the ill faith ,vith ,vhich they 
are usually proposed, I have seldom thought it worth \vhile 
directly to repel; and those \vhich better informed persons 
are apt to entertain, caught fronl transient reading and the 
misrepresentations of late historians, but easily refuted by 
the genuine testinlony of ancient times. 
The seven very unequal kingdonls of the Saxon Heptar- 
Sketch of chy, forIned successively out of the countries 
A?glo-Saxon ,vrested frorQ the Britons, ,vere originally inde- 
hIstory. pendent of each other. Several times, hO"\vever, 
a po\verful sovereign acquired a preponderating influence 
over his neighbors, Inarked perhaps by the payment of trib- 
ute. Seven are enulnerated by Bede as having thus reigned 
over the ,vhole of Britain; an expression which must be very 
loosely interpreted. l Three kingdoms becanle at length pre- 
dominant-those of Wessex, 1\Iercia, and Northumberland. 
The fir
t rendered tributary the snlall estates of the South- 
East, and the second that of the Eastern Angles. But Eg- 
bert king of 1Vessex not only incorporated \vith his o\vn 
monarchy the dependent kingdoms of J{ent and Essex, but 
obtained an ackno,vledglnent of his superiority from l\Iercia 
and Northumberland; the latter of \v hich, though the most 
extensive of any Anglo-Saxon state, ,vas too much \veakened 
by its internal divisions to offer any resistance. 2 Still, ho,v- 
ever, the kingdonls of 1\Iercia, East Anglia, and Northum- 
berland ren1ained under their ancient line of sovereigns; nor 
did either Egbert or his five imlnediate successors assume the 
title of any other cro,vn than 1V essex. 8 
The destruction of those Ininor states ,vas reserved for a 
different enemy. About the end of the eighth century the 


1 [NOTE I,] But his son Edward the Elder takes the 
2 Chronicon Saxonicum, p. 70, title of Rex Anglorum on his coins, Vide 
3 Alfred denominates himself in his Numismata Anglo-Saxon. in Hickes'a 
will Occiùentalium Sa,xorum rex; and Thesaurus, vol. ii. 
Asserius never gives him any other name. 



ENGLISH CONST, 


ANGLO-SAXON HISTORY. 


251 


northern pirates began to ravage the coast of England. 
Scandinavia exhibited in that aO'e a ver y sinO'ular condition 
f ' 0 0 
o SocIety. lIeI' population, continually redundant in those 
barren regions which gave it birth, was cast out in search of 
plunùer upon the ocean. Those ,vho loved riot rather than 
fail1ine elnbarked in large annaments under chiefs of leO'iti- 
lnate authority as ,veIl as approved valor. Such \vere Othe 
Sea-kings, rcno\vned in the stories of the North: the younger 
brauches, cOlnmonly, of royal falnilie:-::, ,,"'ho inherited, as it 
,vere, the sea for their patrinlony. 'Vithout any territory bu 
on the bosom of the ,vaves, without any dwelling but their 
ships, these princely pirates ,vere obeyed by numerous sub- 
jects, and intimidated mighty nations.! Their invasions of 
England became continually more formidable: and, as thcir 
confidence increased, they began first to \vinter, and ultilnate- 
ly to form permanent settlements in the country. By their 
con1n1and of the se2, it \yas easy for the In to harass evpry 
part of an island pre:3enting such an extent of coast as 
Britain; the Saxons, after a brave resi:-5tance, gradually gave 
,vay, and ,vere on the Lrink of the same servitude or exter- 
mination ,vhich their o,vn arms had already brought upon 
the ancient pos
essors. 
From this imminent peril, after the three dependent king- 
doms, l\Iercia, N orthunlbel'land, and East Anglia, had been 
over,vhehned, it ,vas the glory of Alfred to rescue the Anglo- 
Saxon monarchy. Nothing less than the appearance of a 
hero so undesponding, so enterprising, and so just, could 
llave prevented the entire conquest of England. Yet he 
never subdued the Danes, nor Lecan1e n1aster of the 'v hole 
kingdoln. The Thames, the Lea, the Ouse, and the ROlnan 
road called 'Vatling Street, ùetermined the limits of Alfred's 
dOlninion. 2 r.ro the north-east of this boundary ,vere spread 
the invaders, still denolninated the armies of East Anglia 
and N orthuluberlanù; 3 a name terribly expre=,sive of foreign 
conquerors, who retained their ,yarlike confederacy, "rithout 
n1elting into the ma.ss of their subject population. Three 
able and active sovereigns, Ed\,rard, Athebtau, anJ Edmund 
the successors of Alfred, pursued the course of victory, and 


1 For these Vikings, or Sea-kings, a almost every particular that can illustrate 
new and interesting su
ject, I woulù our early annals will be found, 
refer to l\1r, Turner's History of tbe 2 'Vilkins, Leges Anglo-Saxon, p, 47 ; 
Anglo-Saxons, in which valuable work Chron, Saxon, p, 99, 
3 Chronicon Saxon. passim, 
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not only rendered the Eng1i..:h monarchy coextensive with 
the present limits of England, but asserted at least a suprem- 
acy over the bordering nations. l Yet even Edgar, the most 
powerful of the Anglo-Saxon kings, did not venture to inter- 
fere with the legal customs of his Danish subjects. 2 
Under this prince, ,vhose rare fortune as ,veIl as judicious 
conduct procured him the surname of Peaceable, the king- 
dom appears to have reached its zenith of prosperity. But 
his prelnature death changed the scene. The lllinority and 
feeble character of Ethelred II. provoked fresh incursions 
of our enemies beyond the German Sea. A long series of 
disasters
 and the inexplicable treason of those to \vhom the 
public safety \vas intrusted, overthrew the Saxon line, and 
established Canute of Denmark upon the throne. 
The character of the Scandinavian nations was in some 
measure changed from ,vhat it had been during their first 
invasions. rI'hey had emhraced the Christian faith; they ,vere 
consolidated into great kingdoms; they had lost some of that 
predatory and ferociou
 spirit \v hich a religion invented, as it 
seemed, for pirates had stilllulated. Those, too, \vho had long 
been settled in England became gradually more assimilated 
to the natives, whose hnvs and language were not radically 
different from their own. Hence the accession of a Danish 
line of kings produced neither any evil nor any sensible 
change of polity. But the Engli:3h still outnumbered their 
conquerors, and eagerly returned, ,vhen an opportunity ar- 
rived, to the ancient stock. Ed\vard the Confessor, not\vith- 
standing his Norman favorites, ,vas endeared by the mildness 
of his character to the English nation, and subsequent mise- 
ries gave a kind of posthunlous credit to a reign not eminent 
either for good fortune or wise government. 
I n a stage of civilization so little advanced as that of the 
Succession to Anglo-Saxons, and under circumstances of such 
the crown, incessant peril, the fortunes of a 'nation chicfly de- 
pend upon the wisdom and valor of its sovereigns. No free 
people, therefore, would intrust their safety to blind chance, 
and permit an uniform observance of hereditary succession 
to prevail agail1st strong public expediency. Accordingly, 


1 [NOTE II,] It seems now to be ascertained, by the 
2 Wilkins, Leges Anglo-Saxon, p, 83, comparÏt'lon of dialects, that the inhab- 
In 1064, after a revolt of the Northum- itants from the Humber, or at least the 
brians, Ed ward the Confessor renewed Tyne, to the Firt,h of Forth, were chiefly 
the laws of Canute, Chronic. Saxon. Danes. 
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t?e. Saxons
 like. most other European nations, ,vhile they 
hmI
ed the Inheritance of the cro,vn exclusively to one royal 
famIly, 'Ye
e not v
ry scrupulous about its de.volution upon the 
nearest heIr. It IS an UIHvarranted assertIon of Carte, that 
the rule of the Anglo-Saxon monarchy was "lineal aO'natic 
successi?n, 
he blood of the second 80n having no righ
 until 
the extInctIon of that of the eldest." 1 Unquestionahly the 
eldest son of the last king, being of full age, anù not lnani- 
festly incompetent, was his natural and probable successor; 
nor is it perhaps certain that he al,vays ,\'aited for an election 
to take upon himself the rights of sovereignty, although the 
ceremony of coronation, according to the ancient form, appears 
to imply its necessity. But the public security in those tilnes 
was thought incompatible \vith a minor king; and the artificial 
substitution of a regency, \vhich stricter notions of hereditary 
right have introduced, had never occurred to so rude a people. 
Thus, not to mention those instances ,vhich the obscure times 
of the Heptarchy exhibit, Ethelred I., as some say, but cer- 
tainly Alfred, excluded the progeny of their ehIer brother from 
the throne. 2 Alfred, in his testalnent, dilates upon his o,vn 
title, ,vhich he builds upon a triple foundation, the ,viII of his 
father, the cornpact of his brother Ethelred, and the consent 
of the 'Vest Saxon nobility.3 A similar objection to the gOY- 
erlunent of an infant seems to have rendered Athelstan, not- 
withstanding his reputed illegitimacy, the public choice upon 
the death of Ed,vard the Elder. Thus, too, the sons of Ed- 
mund I. were postponed to their uncle Edred, and, again, 
preferred to his issue. And happy might it have been for 
England if this exclusion of inÜtllts had always oùtained. 
But upon the death of Eùo-ar the royal family ,,,anteù SOITI(l 
prince of mature years to O prevent the crO\\Tl1 fi'on1 resting 
upon the head of a child; 4 and hence the n1Înorities of Eù- 
ward II. anù Ethelred II. led to misfortunes ,vhich over- 
". heln1ed for a time both the hou::;e of Cerùic and the English 
nation. 
The Anglo-Saxon monarchy, during its earlier period, 
1 Vol. i. p, 365, Black1'to'1e has 130- cousin j which he would be as the son 
bored to prove the same proposition; of Ethelred, , 
but his knowledge of English history was 3 Spelman. Vita. Alfre
1i. .
ppench
, 
rather superficial. 4 A('corùin
 to the hlstorl,lI1 of ham- 
2 Chronicon Saxon, p, 99, Hume says sey. a sort of interregnum took pla('(' on 
that Ethelwold. who attempted to raise EJO:ar's death' his son's ùirth not bcing 
an insurrection against Edward the thò
u(rht suffi
i
nt to 
iYe him a clear 
Elder, was son of Ethelbert. The Saxon right during infancy, 3 Gale, X V, 
cript, 
Chronicle only calls him the king's p, 413. 
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seems to have suffered but little from that insubor- 
Influenc6 of 
provincial dination among the superior nobility which ended 
governors. in dismembering the empire of Charlemagne. 
Such kings as Alfred and Athelstan were not likely to perluit 
it. And the English counties, each under its own alderman, 
were not of a size to encourage the usurpations of their gov- 
ernors. But "\vhen the whole kingdom was subdued, there 
arose, unfortunately, a fashion of intrusting great provinces 
to the administration of a single earl. N ot\vithstanding their 
union, l\Iercia, Northumberland, and East Anglia ,vere re- 
garded in some degree as distinct parts of the monarchy. A 
difference of laws, though probably but slight, kept up this 
separation. Alfred governed l\lercia by the hanùs of a no- 
bleman \vho had married his daughter Ethelfteda; and that 
lady after her husband's death held the reins ,vith a lnasculine 
energy till her o
vn, ,vhen her brother E(hvard took the prov- 
ince into his immediate command. l But from the era of 
Ed\vard II.'s succession the provincial governors began to 
overpower the royal authority, as they had done upon the 
continent. England unùer this prince ,vas not far removed 
from the eonc1ition of France under Charles the Bald. In 
the time of Ed\vard the Confessor the ,vhole kingdorn seems 
to have been divided among five earls,2 three of whom were 
God win and his sons I-Iarold and Tostig. It cannot be "\von- 
dered at that the royal line ,vas soon supplanted by the most 
po,verful and popular of these leaders, a prince 'well ,vorthy 
to have founded a ne,v dynasty, if his eminent qualities had 
not yielded to those of a still more illustrious enemy. 
There were but t"\vo denominations of person8 above the 
Distribution class of Bervitude, Thanes and Ceorls; the owners 
into thanes and the cultivators of land, or rather perhaps, as a 
and ceorls. 
more accurate distinction, the gentry and the infe- 
rior people. Among all the northern nations, as is well kno,vn, 
the weregild, or compensation for murder, was the standard 
mea
ure of the gradations of society. I n the Anglo-Saxon 
]a"Ts we find two ranks of freeholders; the first, called King's 
Thanes, whose lives were valued at 1200 shillings; the second 


1 Chronicon Saxon, 
2 The word earl (eorl) meant origi- 
nally a man of noble birth, as opposed to 
the ceod, It was not a title of office till 
the eleventh century, wben it was used 
u synonymous to alderman, l1r a gov- 


ernor of a county or province. After 
the conquest it superseded altogoet.her 
the more ancient title, Selden's Titles 
of Honor, vol. iii, p, 638 (edit. Wilkins), 
and Anglo-Saxon writings passim. 
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of inferior degree, whose composition was half that sum.' 
That of a ceo!'l "Tas 200 shillings. The nature of this di
tinc- 
tion between royal and lesser thanes is very obscure; and I 
shall have something more to say of it presently. However, 
the thanes in general, or Anglo-Saxon gentry, must have ùeen 
very numerous. A la\v of Ethelred directs the sheriff to 
take twelve of the chief thanes in every hundred, as his 
assessors on the bench of justice. 2 And frol11 Domesday Book 
we may collect that they had formed a pretty larae clas::;. at 
least in some counties, under Edward the Confess
r.8 ' 
The composition for the life of a ceorl ,va
, as has been 
said, 200 shillings. If this proportion to the value Condition of 
of a thane points out the subordination of ranks, the ceorlB. 
it certainly does not exhibit the lo,ver freemen in a state oî 
complete abasement. The ceorl ,vas not bound, at least uni- 
versally, to the land which he cultivated; 4 he ,vas occasionally 
called upon to bear arms for the public safety;6 he ,vas pro- 
tected against per30nal injuries, or trespasses on his land; 6 
he ,vas capable of property, and of the privileges ,yhich it 
conferred. If he came to possess five hydes of land (or about 
600 acres), with a church and mansion of his o\vn, he was 
entitled to the name and rights of a thane,? And if by own- 
ing five hydes of land he became a thane, it is plain that he 
might pos:sess a le
s quantity without reaching that rank. 
There ,vere, therefore, ceorls ,vith land of their own, and 
ceorls without land of their o\vn; ceorls ,yho nlight cOlllmend 
themselves to \vhat lord they pleased, and ceorls \yho could 
not quit the land on which they lived, o,ving various services 
to the lord of the manor, but always freemen, and capaùle of 
becoming gentlemen. 8 


1 Wilkins. p. 40, 43, 64, 72, 10l. 
2 Id, p, 117, 
3 Domesday Book having been com- 
piled by different sets of commissioners, 
their language has sometimes varied in 
describin
 the same class of person
. 
The liber{Jwmines, of whom we find con- 
tinual mention in some counties, were 
perhaps not different from the thaini, 
who occur in other places, But this 
subject is very obscure; and a clear ap- 
prehension of the classeR of society men- 
tioned in Domesday seems at present 
unattainable, 
4 Leges Alfredi, c, 33, in 'Vilkins. 
This text is not u neq uivocal; and I con- 
fess that a law of Ina (c, 39) has rather 
a contrary appearance. But the condi- 


tion of all ceorls need not be supposed to 
have been the same; and in the latter 
period this can be shown to h3;-re becD 
subject to much diversity. 
6 LefJ'es Inæ, c, 51, iUd, 
6 Lc
es Alfredi, c, 31, 35, 
7 Lc
es Athel
tani, ibid, p, TO, 71, 
8 It is said in the Introduction to the 
Supplementary Records of Domesùay, 
which I quote from Cooper's Account of 
Public Recorù:-: (i. 223), that the word 
comm/>1
dfltio i
 confined to the three 
counties in the second volume ?f I?onu
s- 
day, except that it occurs tWI
e 10 
he 
Inquisitio Eliensis for CambridgeshIre, 
But if this particu.lar word doe
 not oc- 
, 'H' t ra 
cur, we have the sense, In Ire CUlll, cr 
ubi voluerit," or "quærcre dommum 
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Some n1Ïght be inclined to suspect that the ceorls were 
slidin cf Blore and lnore to\vards a state of servitude before the 
conql
est.l The natural tendency of sueh tin}(
s of rapine, 
,vith the analogy of a similar change in France, leads to this 
conjecture. But there seems to be no proof of it; and the pas- 
sages \yhich recognize the capacity of a ceorl to become a 
thane are found in the later period of Anglo-Saxon la \y . Nor 
can it be sho\vn, as I apprehend, by any authority earlier than 
that of Glanvil, ,vhose treatise was written abqut 1180, that 
the peasantry of England \vere reduced to that extreme de- 
ba
ement which our la,v-books call villenage; a condition 
which left them no civil rights \vith respect to their lord. 
For, by the la,vs of 1Villiam the Conqueror, there was still a 
composition fixed for the murder of a villein or ceorl, the 
strongest proof of his being, as it \vas called, la\v-\,"orthy, and 
possessing a rank, ho,vever subordinate, in political 
ociety. 
And this com position ,vas due to his kindred, not to the lord. 2 
Indeed, it seems positively declared in another passage that 
the cultivators, though bound to remain upon the land, were 
only subject to certain services. 3 Again, the treatise denoIni- 
nated the La\vs of Henry I., which, though not deserving 
that appellation, must be considered as a contemporary docu- 
ment, expressly mentions the twyhinder or villein as a freeman. 4 
Nobody can doubt that the villani and borda'rii of Domesday 
Book, ,,,ho are ahvays distinguished fi
om the serfs of the de- 
mesne, ,vere the ceorls of Anglo-Saxon la\v. And I presume 
that the socmen, ,vho so frequently occur in that record, 
though far more in some counties than in others, ,vere ceorls 
more fortunate than the rest, who by purchase had acquired 
freeholds, or by prescription and the indulgence of their lords 
had obtained such a property in the outlands allotted to them 
that they could not be removed, and in many instances might 
dispose of them at pleasure. They are the root of a noble 
plant, the free socage tenants, or English yeomanry, whose 
independence has stamped \vith peculiar features both OUI 
constitution and our national character. 6 
Beneath the ceorls in political estimation were the con 


ubi voluerit," which meet our eyes per- 
petually in the first vol ume of Domesday. 
The difference of phrases in this record 
lllust, in great measure, be attributed to 
that of the persons employed. 
1 If the laws that bear the name of 
lrilliam are, as is generally supposed, 


those of his predecessor Edward, they 
were already annexed to the soil, p. 225. 
2 'Vilkins, p, 221. 
3 Id, p, 225, 
4, I,Æges, Renr. I. 
, 70 and 76, in 
'\Vilkins, 
õ [NOTE II!.] 
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quered . natives of. Br.itain. In a war so long and British 
SO obstInately mauItalned a
 that of the I
ritons natives. 
against their invader
, it is natural to conclude that in a great 
part of the country the original inhaLitants ,vere ahno
t ex- 
tirpated, and that the remainder ,vere reduced into servitude. 
Thi,
, till lately, has been the concurrent opinion of our anti- 
quaries; and, with some qualification, I do not see ,vhy it 
should not still be received.! In every killO'dom of the con.. 
tinent which ,vas formed by the northern l
ations out of the 
Roman empire, the Latin language preserved its superiority, 
and has much more been corrupted through ignorance and 
'vant of a standard, than intermiugled with their original 
idiom. But our o,vn language i
, and has been fì'unl the 
earliest times after the Saxon conquest, essentially Teutonic, 
and of the most obvious affinity to those dialects ,vhich are 
spoken in Denmark and Lo,ver Saxony. 'Vith such as are 
extravagant enough to controvert so evident a truth it is idle 
to contend; and those ,vho believe great part of our language 
to be borrowed from the 'Vebh may doubtless infer that great 
part of our population is derived ii'onI the same source. 2 If 
,ve look through the sub:--isting Anglo-Saxon record:5, there is 
not very frequent mention of British subjects. But öome 
undoubtedly there ,vere in a state of freedoln, and possessed 
of landed estate. A 'Velshman (that is, a Briton) ,vho held 


1 [NOTE IV,] 
2 It is but just to mention a partial 
exception, according to a considerable 
authority, to what has been flaid in the 
text as to the abf'ence of British roots in 
the English language; though it can but 
slightly affect the general proposition. 
!\II', Kemble remarks the number of 
minute distinctions, in descriLing the 
local features of a country, which abound 
in the Anglo-Saxon charters, and the diffi- 
cultie
 which occur in their expl:tDation, 
One of these relates to the language it- 
selt. " It cannot be doubtful that local 
names, and those devoted to distinguish 
the natural features of a country, possess 
an inherent vitality, which even the ur- 
gency of conquest is frequently unable 
to destroy. A race is rarely so entirely 
removed as not to form an integral, al- 
though subordinate, part of the new sta.te 
basell upon its ruins; and in the case 
where the cultivator continue:-; to be oc- 
cupied with the soil, a change of lll:tstpr 
will not nece
sarily lead to the abandon- 
ment of the names by which the land 
itself, and the instruments or processes 


of labor are designated, On the con- 
trary, the conquering race are apt to 
adopt these names from the conquered; 
and thus, after the lapse of twelve cen- 
turies and innumerable civil convulsions, 
the principal worùs of the cl:u;s dcscribpd 
,yet prevail in the langnage of our 
people, and part.ially in our literature. 
Manv. then, of the worùs which we seek 
in våin in the Anglo-Saxon (lictionarics: 
are, in filCt, to be sought in those of the 
Cymri, from whose practice they wel'(> 
adopted by the victorious Saxons, in all 
part:'! of the country; and they are not 
Anglo-Saxon, but Welsh (i, e, forl'.11?n, 
'Vylisc) very frequently unmodIfied 
either ih meanin o ' or pronullC'iation," 
Prefilce to Codex oDiplom, vol. Hi. p, 15, 
ThouU"h this bears intrinsic marks of 
prob;bility, it is yet remarkab Ie that" in 
a 10nO' list of descriptive WOl'IJi WhICh 
illlm(
.liatelv follows, there are not I'iy 
for which )11', Kemble 8U

csts a Cam- 
bl'ia,n root: anù of tll('
e some, such as 
comb, a valley, bplon
 to parts of }
n!?- 
la.nd where the British long kept theu 
ground 
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five hydes ,vas raised, like a ceorl, to the dignity of thane. 1 
In the composition, ho\vever, for their lives, and consequently 
in their rank in society, they were inferior to the 
meanest Saxon freemen. The slaves, ,vho \vere 
frequently the objects of legislation, rather for the purpose 
of ascertaining their punishment than of securing their rights, 
may be presluned, at least in early times, to have been part 
of the conquered Britons.' For though his o,vn crimes, or 
the tyranny of others, might possibly reduce a Saxon ceorl 
to 'this condition, 2 it is inconceivable that the lo,vest of those 
who won England \vith their s,vords should in the establish- 
ment of the ne\v kingdoms have been left destitute of per- 
sonal liberty. 
The great council by ,vhich an Anglo-Saxon king ,vas 
The \Viten- guided in all the main acts of government bore the 
agemot, appellation of 'Vitenagemot, or the assembly of 
the wise men. All their la\vs express the assent of this 
council; and there are instances 'v here grants made ,vithout 
its concurrence have been revoked. It \vas composed of 
prelates and abbots, of the aldermen of shires, and, as it is 
generally expressed, of the noble and wise men of the king- 
dom. 8 'Vhether the lesser thanes, or inferior proprietors of 
lands, were entitled to a place in the national council, as 
they certainly \vere in the shiregen10t, or county-court, is not 
easily to be decided. l\lany writers have concluded, froln a 
passage in the History of Ely, that no one, ho,vever nobly 
born, could sit in the \vitenagemot, so late at least as the reign 
of Edward the Confessor, unless he possessed forty hydes of 
land, or about five thousand acres. 4 But the passage in 
question does not unequivocally relate to the witenagemot; 
and being vaguely \vorded by an ignorant monk, who perhaps 
had never gone beyond his fens, ought not to be assumed as 
an incontrovertible testimony. Certainly so very high a 
qualification cannot be supposed to have been requisite in the 
kingdoms of the Heptarchy; nor do \ve find any collateral 
evidence to confirm the hypothesis. If: ho,vever, aU the body 
of thanes or freeholders ,vere admissible to the witenagenlot, 
it is unlikely that the privilege should have been fully exer- 
cised. Very fe,v, I believe, at present imagine that there 


Slaves, 


1 Leg'\
l lnre, p, 18; Leg, AtheIst, p, 71, 
2 Leges Inæ, c. 24, 
3 Leges Anglo-Saxon, In Wilkins, 
passim, 


4 Quoniam HIe q uadragi n ta hydarum 
terræ dominium minimè obtineret, licet 
nobilis esset, inter proceres tunc numer- 
Il.ri non potuit, 3 Gale, p. 513, 
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was any repreE-:entative system in that age; n1uch less that 
the ceorls or inferior freemen had the smallest share in the 
del
beratior:s, of the national as
elnbly. Every argument 
whIch a spIrIt of controversy once pressed into this service 
has long since been victorjousl y refuted.! 
It has been justly remarked by Hume, that, amonO' a peo-- 
pIe ,vho lived in so sÏ1nple a 111anner as these J
dicial 
Anglo-Saxons, the judicial power is always of power. 
lnore consequence than the legislative. The liberties cf 
the
e Anglo-Saxon thanes were chiefly secured, next to their 
8,vOL'ds and their free spirits, by the inestimable right of 
deciding civil and crilninal suits in their o\vn county-court; 
an institution \vhich, having survived the conquest, and con- 
tributed in no small degree to fix the liberties of England 
upon a broad and popular basis, by lilniting the feudal aris- 
tocracy, deserves attention in follo\ving the history of the 
British constitution. 
The division of the kingdon1 into counties, and of these 
into hundreds and decennaries, for the purpose of Division in- 
administering justice, ,vas not peculiar to EnO'land, to counties, 
In the early Ia,,-s of France and Lombardðy fre- 



;


' 
quent lnention is made of the hundred-court, and ings. 
no\vand then of those petty village-magibtrates who in Eng- 
land \vere called tything-men. It has been usual to ascribe the 
establishment of this system among our Saxon ancestors to 
Alfred, upon the authority of Ingultus, a "Titer contelnporary 
,vith the conquest. But neither the biographer of Alfred, 
Asserius, nor the existing laws of that prince, bear testimony 
to the fact. 'Vith respect indeed to the division of countieB, 
and their government by alderlnen and sheriff
, it is certain 
that Loth existed long before his time; 2 and the uÍlnost that 
can be supposed is, that he n1ight in some instances ha-ve 
ascertained an unsettled boundary. There does not seenl to 


1 [NOTE V,] 
2 Counties, as well as the alderman 
who presided over them, are mentioned 
in the laws of Ina, c. 36, 
For the division of counties, which 
were not always formed in the same age, 
nor on the same plan, see Palgrave, i. 
116, \Ve do not know much about the 
inland counties in general; those on the 
coasts are in general larger, and are 
mentioned in history, All we can say 
is, that they all existed at the conquest 
as at present. The hundred is supposed 


by Sir H, Ellis, on the authority of nn 
ancient record, to bave consisted of an 
hundred bydes of land, cultivated and 
waste taken too-ether, Introduction to 
Domesdav i. 185. But this implil's 
equality'df size, which is evidently not 
the case, A passage in the Dialo
us ùe 
Scaccario (p, 31) is cOIic
usive: -llyda. ,a 
primitiva institutione III centum a('r
s 
constat: hundredus est ex h,yùarum ah- 
quot centenariis, sed n.on deter
inatis ; 
quiùam enilli ex plurlbus, qUldam ex. 
paucioribus hyùis constat, 



266 


JUDICIAL DIVISION. CHAP. VIII, PART I. 


be equal evidence as to the antiquity of the minor divisions. 
Jlundred
, I think, are first mentioned in a la,v of Edgar, 
and tythings in one of Canute. 1 But as Alfred, it must be 
remernbered, ,va
 never Il1aster of lllOl'e than half the king... 
dOll1, the cOll1plete distribution of England into the8e districts 
cannot, upon any supposition, be referred to him. 
There is, indeed, a circumstance observable in this division 
which seelns to indicate that it could not have taken place at 
one tillie, nor upon one system; I mean the extreme inequal... 
ity of hundreds in different parts of England. Whether 
the name be conceived to refer to the number of free fami- 
lies, or of landholders, or of petty vills, forming so many asso- 
ciations of mutual assurance or frank-pledge, one can hardly 
doubt that, when the terlTI ,vas first applied, a hundred of one 
or other of these ,vere cOlnprised, at an average reckoning, 
within the district. But it is impossible to reconcile the yary... 
ing size of hundreds to any single hypothesis. The county 
of Sussex contains sixty-five, that of Dorset forty-three; 
,vhile Yorkshire has only twenty-six, and Lancashire but six. 
No difference of population, though the south of I
ngland 
,vas undoubtedly far the best peopled, can be conceived to 
account for so prodigious a disparity. I know of no better 
solution than that the divisions of the north, properly called 
wapentnl
es,2 were planned upon a different system, and ob- 
tained the denomination of hundreds incorrectly after the 
union of all England under a single sovereign. 
Assuming, therefore, the name and partition of hundreds 
to have originated in the southern counties, it 'will rather, I 
think, appear probable that they contained only an hundl'ed 
free fatnilies, including the ceorls as ,veIl as their landlords. 
If ,ve suppose none but the latter to have been numbered, 
,ve should find six thousand thanes in Kent, and six thousand 
five hundred in Sussex; a reckoning totally inconsistent with 
any probable estimate,S But though we have little direct 
testÏ1nony as to the population of those tin1es, there is one 
passage which falls in very sufficiently with the former sup- 
position. Bede says that the kingdom of the South Saxons, 
comprehending Surrey as ,veIl as Su:ssex, contained seven 


1 Wilkins, pp, 87, 136, The former, 3 It would be easy to IDE-nUOn par- 
howl'ver. refers to them as an ancient ticular hundreds in these counties so 
institution: q uæratur celltnriæ conveu- small as to render this supposition quite 
tus, sicut antea institutum el'il,t, rilliculous. 
2 .Lege3 Edwardi Confess. c, 33, 
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thousand f:
milies. The county of Sussex alonr is diyided into 
sixty-five hun
l
eds, \vhich cüInes at lea:oo.t close enough to prove 
that free famlhe
, rather than proprietors, \vere the subject 
of that numeratIon. And this is the interpretation of Du 
Cange and J..\Iuratori as to the Centenæ and Decaniæ of their 
o\vn ancient. la\vs. 
I cannot but feel some doubt, not,vithstandino- a passarre 
in the la \V8 ascribed to Ed ,yard the Confe:-::sor, 1 \
 hethel' the 
tything-man ever possessed any judicial magistracy over his 
sn1all district. He ,vas, more probably, little different from a 
petty cOllstaLle, as is no\v the ca:5e, I believe, ,vherever that 
dellOluination of office is preserved. The court of the hun- 
dred \vas held, as on the continent, by its o,,,n centenariur;;:, or 
hundred-Iuan, more often called alderlnan, and, in the N 01'- 
nlan tilHe::;, Lailiff or constable, but under the sheriff's writ. 
It is, in the language of the law, the :-;heriff's tourn and leet. 
And in the Anglo-Saxon age it ,vas a court of justice for 
suitors \vithin the hundred, though it could not execute its 
proee
s beyond that limit. It al
o punished small offences, 
and \\Tas intrusted ,vith the '
vie\v of frank-pledge," and the 
maintenance of the great' police of mutual surety. In some 
cases, that is, ,vhen the hundred ,vas competent to render 
judglnent, it beelns that the county-court could only exercise 
an appellant jurisdiction for denial of right in the lo\ver tri- 
bunal. But in course of time the fonner and lnore cele- 
brated c9urt, being composed of far more conspicuous judges, 
and held before the bishop and the earl, becalne the real ar- 
biter of in1portant suits; and the court-Ieet fell almo
t entirely 
into disuse as a civil jurisdiction, contenting itself ,vith pun- 
ishing petty offences and keeping up a loc

l police. 2 It ,vas, 
ho\vever, to the county-court that an EnglIsh free- County- 
man chiefly looked for the maintenance of his civil court. 
rights. In this assembl y
 held t\vice in the year by the 
bi:-;hop and the alderluan, 3 or, in his absence, the sheri
 the 
oath of alleo'iance \vas adn1inistered to all freeluen, breachcs 
of the peac
 ,vere inquired into, crÏ1nes \vere investigatec1, 
1 Leges Edwardi Confess, p, 203, Noth- times belonged, Every county had its 
ing, as fa.r as I know, confirms this alùerman' but the name is not applieJ 
passage. which hardly tallies with what in written' documents to magi
tr.ttes of 
the genuine Anglo-Saxon documents boroulY'hs before the conqupst. Pa.lgrave, 
contain as to the judicial arrangemcuts ii, 850: He tbink
, however, that LOIl- 
of that perio(l. don haù alùermen from time iUlluelllO- 
:1 [NOTE VI.] rial. After the conquest the title 
c
ms 
3 'fhe alderman was the highc
t rauk to ha.\rc becomeappropriateù tOlllulllClpa.l 
after the ro,ra1 fa.mily, to which he somc- magistrates, 
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and f\laims ,vere determined. I assign all these functions to 
the county-court upon the supposition that no other subsisted 
during the Saxon times, and that the separation of the 
sheriff's tourn for criminal jurisdiction had not yet taken 
place; which, however, I cannot pretend to determine. l 
A very ancient Saxon instrument, recording a suit in the 
Suit in the county-court under the reign of Canute, has been 
county- published by Hickes, and may be deemed ,vorthy 
court, of a literal translation in this place. "It is made 
knOW'll by this ,vriting that in the shiregclnot (county-court) 
held at Agelnothes-stane (Aylston in Herefordshire) in the 
reign of Canute there sat Athelstan the bishop, and Ranig 
the alderman
 and Ed\vin his :5on, and Leofwin \Vulfig's son; 
and Thurkil the 'Vhite and Tofig came there on the king's 
business; and there were Bryning the sheri:ff
 and Athel- 
weard of Frome, and Leofwin of Frolne, and Goodric of 
Stoke, and all the thanes of Herefordshire. Then came to 
the mote Ed\vin son of Ennea\vne, and sued his mother for 
some lands, called Weolintun and Cyrdeslea. Then the 
bi
hop asked who \vould answer for his mother. Then an- 
8\vered Thurkil the White, and 
aid that he ,vould, if he 
kne,v the facts, which he did not. Then \vere seen in the 
mote three thanes, that belonged to Feligly (Fa\vley, five 
miles from Aylston), Leofwin of Frome, Ægelwig the Red, 
and Thinsig Stægthman; and they went to her, and inquired 
what she had to say about the lands ,vhich her 
on claimed. 
She said that she had no land ,vhich belonged to him, and fell 
into a noble passion against her son, and, ('alling for Leofleda 
her kins,voman, the wife of Thurkil, thus spake to her before 
them: '1'his is Leofleda my kins,voman, to \VbOlll I give n1Y 
lands, money, clothes, and \vhatever I possess after my life:' 
and this said, she thus t:pake to the thanes: ' Behave like 
thanes, and declare my me
sage to all the good men in the 
mote, and tell them to \vhom I have given my lands 
and all my possessions, anù nothing to my son;' and bade 
them be ,vitnesses to this. And thus they did, rode to the 
mote, and told all the good men \vhat she had enjoined them. 
Then Thurkil the 'Vhite addressed the mote, and requested 
all the thanes to let his \vife have the lands \vhich her kins.. 
won1an had given her; and thus they did, and Thurkil rode 


1 This point is obscure; but I do not tinguish the civil from the criminal tri. 
perceive that the Anglo-Saxon laws ills- bUDal. 
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to the church of St. Ethelbert, ,vith the leave and ,vitness of 
all the people, and had this inserted in a book in the 
church." 1 
It may be presumed from the appeal made to tbe thanes 
present at the county-court, and is confirlned by other ancient 
authorities,2 that all of them, and they alone, to the exclusion 
of inferior freemen, ,vere the judges of civil controver:-:ies. 
The latter indeed ,vere called upon to attend its meeting
, or, 
in the language of our present la,v, 'v ere suitors to the court, 
and it \vas penal to be absent, But this ,vas on account of 
other dutie
, the oath of allegiance ,vhich they ,vere to take, 
or the frank-pledges into ,vhich they \\rere to enter, not in 
order to exercise any judicial po\ver ; unless ,ve conceiye that 
the disputes of the ceorl
 ,vere decided by judges of their 
own rank. It is more ilnportant to remark the crude state 
of legal process and inquiry which this in
trulnent denotes. 
1Vithout any regular method of instituting or conducting 
causes, the county-court seems to have had nothing to recom- 
Inend it but, what indeed is no trifling matter, its security 
froin corruption and tyranny; and in the pra
tical juri
pru- 
dence of our Saxon ance
tor8, even at the Leginning of 
the eleventh century, "re perceiv'e no advance of civility and 
skill from the state of their o\vn savage progenitors on the 
bank::; of the Elbe. No appeal could be made to the royal 
tribunal, unless jU:3tice ,vas denieù in the county-court. s 
This ,vas the great constitutional judicature in all questions 
of civil right. In another instrument, publbhed by I-lickes, 
of the age of Ethelred II., the tenant of lands ,yhich were 
clainled in the kina's court refuseù to ::;ubmit to the decree of 
that tribunal, \vitl
ut a regular trial in the county; ,vhich 
was accordingly granteù. 4 There ,vere, how eyer, royal 
judges, who, either by ,yay of appeal from the lower court
, 
or in excepted cases, formed a paramount judicature; but 


1 Hickes, Dissertatio Epi
tolaris. p, 4, 
in Thesaurus Antiquitatum Septentrion, 
vol. iii. "Before the Conquest," says 
Gurdon (on Courts-Baron, p, 589), 
" grants were enrolled in the shire-book 
in public shire-mote, after proclanuttion 
made for any to come in that could claim 
the lands conveyed; and this was as ir- 
rever
ible as the modern fine with proc- 
lamations, or recovery," This may be 
80; but the county-court has at least 
long ceased to be a court of record; and 
one would ask for proof of the assertion. 


The book kept in the church of St 
Ethelbert wherein Thurkil is said to 
have ins
rted the proceedings of tht 
county-court, mayor may Dot have been 
a public record, 
2 Id, p, 3, Leges HeD
_ Primi. c .29. 
3 Leges Eadgari, p, "; Canuh, p. 
136; lIenrici Primi, c. 34, I q uotJ the 
lat.ter freely as An
lo-Saxon., tho
g
 
p08terior to the conq nest; thel.r 
plrl* 
beinrY' perfectly of the former penoll. 
4 Disscrtatio Epistolaris, p, 5. 
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ho\v their court ,ya,s composed under the Anglo-Saxon sover.. 
eigns I do not pretend to assert. 1 
It had been a prevailing opinion that trial by jury may be 
Trial by referred to the Anglo-Saxon age, and COlnmon 
jury. tradition has ascribed it to the wisdom of Alfred. 
In such an hi
torical deduction of the English government as 
I have attenlpted, an institution so peculiarly characteristic 
deserves every attention to its origin; and I shall, therefore, 
produce the evidence which has been supposed to bear upon 
this n10st erninent part of our judicial system. The first text 

f the Saxon la\vs ,vhich may appear to have such a mean- 
ing is in those of Alfred. "If anyone accuse a king's thane 
of homicide, if he dare to purge himself (ladian), let him do 
it along ,vith t\velve king's thanes." "If anyone accuse a 
thane of less rank (læssa lTIaga) than a king's thane, let him 
purge himself along \vith eleven of his equals, and one king's 
thane." 2 This law, wruch Nicholson contends to mean noth- 
ing but trial by jury, has been referred by Hickes to that 
ancient usage of cOlnpurgation, where the accused sustained 
his o\yn oath by those of a number of his friends, \vho 
pledged their kno\vledge, or at least their belief; of his inno- 
cence. 3 
In the canons of the N orthumbrian clergy we read as' fol- 
lo\vs: "If a king's thane deny this (the practice of heathen 
superstitions), let t,velve be appointed for him, and let him take 
t\velve of his kindred (or equal
, 1naga) and t\yelve Britip.h 
strangers; and if he fail, then let him pay for his breach of 
la,\v Ì\velve half-nlarcs: If a landholder (or les
.er thane) 
deny the charge, let as nlany of his equals and as lnany 
stranger8 be taken as for a royal thane; and if he fail, let 
him pay six half-mares: If a ceorl deny it, let as many of 
his equals and as 111any strangers be taken for 11Ìn1 as for the 
others; and if he fail, let him pay t\velve oræ for his breach 
of la\v." 4 It is difficult at first sight to imagine that these 


1 Madox, History of the Exchequer, 
p. n5 will not admit the existence of any 
court analcgous to the Curia Regis 
before -;he conquest; all pleas being 
determined in the county, There are, 
however, several instances of decisions 
before the king; and in some cases it 
seems that the witena
emot had a judi- 
cial authority, J.ege
 Canuti, p, 135. 136; 
Hist, Eliellsis, p, 469; Chron, Sax, p, 
169. Iu the Leges Henr, 1. c, 10. the 


limits of the royal and local jurisdictions 
are defined. as to criminal mattt-'rs, and 
seem to have been little changed sinf'e 
the reign of Canute, p. 135 (1818). 
[NOTE VII,] 
2 Leges Alfredi, p, 47. 
3 Nicholson, Prefatio ad Leges Anglo. 
Saxon,; Wilkinsii, p, 10; Hi
kes, Dis. 
sertatio Epistolaris. 
4 \Vilkins, p, 100. 
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thirty-six so selected \vere merely compul"O'ators since it 
seems 
bsurd 
hat .the judge should na1l1C indifterel
t person
, 
who ,vIthout Inqlllry ,vere to lllake oath of a party'd inno- 
cence. SOIne have therefore conceived that, in this and 
other 
nstances, ,vhere compurgators are melltioneù, they 
were vIrtually Jurors, ,,,"ho, before attesting the facts, ,vere to 
inform their consciences by investigating them. There are 
ho,vever passages in the Saxon hnvs nearly parallel to that 
just quoted, ,vhich seem incompatible with this interpreta- 
tion. Thus, by a la\v of Athelstan, if anyone clainled a stray 
ox as his o,'nl, five of his neighbors were to be assigned, of 
whom one \vas to lnaintain the claimant's oath,l Perhaps 
the principle of these regulations, and indeed of the \vhole 
la\v of compurgation, is to be found in that stress laid upon 
general character ,vhich pervades the Anglo-Saxon juri::;pru- 
dence. A man of ill reputation ,,,,as cOlnpeUed to undergo a 
triple ordeal, in cases 'v here a single one sufficed for per:5ons 
of credit; a provision rather inconsistent \vith the trust in a 
miraculous interposition of Providence ,vhich \vas the basis 
of that super:::;tition. And the la\v of frank-pledge proceeùed 
upon the nlaxiiTI that the best guarantee of every man's obe- 
dience to the gOyernnlent 'vas to be sought in the confidence 
of his neighbors. Hence, while some cOlupurgator
 ,vere to 
be chosen by the sheri
 to avoid partiality antI collu
ion, it 
,vas still intended that they should be residents of the vicin- 
age, ,vitnes
es of the defendant's previous life, and competent 
to estÏ1nate the probability of his exculpatory oath. For 
the British strangers, in the canon quoted above, ,,,ere 
certainly the original natives, more intermingled ,vith their 
conqueror
, probably, in the provinces north of the IIlunb
r 
than elsewhere, and still denon1Ïnated strangers, as the dIS- 
tinction of races was not done away. 
If in this instance ,ve do not feel ourselves \varranted to 
infer the existence of trial by jury, still less shall ,ve :find 
even an analoO'y to it in an article of the treaty bet,veen 
EnO'land and 0 1Vales durinO' the reign of Ethe1red II. 
"T
velve persons skilled in 
he la\v, six Engli
h an
 six 
Welsh, shall instruct the natives of each country, on paIn of 
forfeiting their posses::,ions, it: except through ignorance, tl
ey 
give false information." 2 This is obviously but a r(>gl
latIon 
intended to settle di:sputes alnong the 'Velsh and Engh
h, to 
1 !Ages Athelstani, p, 58 2 Leges Ethelredi, p, 125. 
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which their ignorance of each other's customs might give 
ru
e. 
By a law of the same prince, a court ,vas to be held in 
every wapentake, ,vhere the sheriff and Ì\yelve principal 
thanes should s,vear that they v{ould neither acquit any 
criminal nor convict any innocent person.! It seeIllS more 
probable that these thanes ,vere pern1anent assessor
 to the 
sheriff, like the scabini so frequently mentioned in the early 
la,vs of France and Italy, than juror8 indiscriminately selected. 
This passage, however, is stronger than those ,vhich have 
been already adduced; and it may be thought, perhaps, with 
justice, that at least the seeds of our present form of trial 
are discoverable in it. In the History of Ely \ve twice read 
of pleas held before twenty-four judges in the court of Cam- 
bridge; which seems to have been formed out of several 
neighboring hundreds. 2 
But the nearest approach to a regular jury which has 
been preserved in our scanty memorials of the Anglo-Saxon 
age occurs in the history of the monastery of Ramsey. A 
controversy relating to lands beL,veen that society and a cer- 
tain nobleman ,vas brought into the county-court
 ,vhen each 
party was heard in II is o\vn behalf. AJter this con1mence- 
ment, on account probably of the length and difficulty of the 
in vestigation, it \vas referred by the court to thirty-six thanes, 
equally chosen by both sides. 3 And here ,ve Legin to per- 
ceive the manner in ,vhich those tumultuous assemblie
, the 
mixed body of freeholders in their county-court, slid gradu- 
ally into a more steady and more diligent tribunal. But this 
,vas not the ,york of a single age. In the Conqueror's reign 
we find a proceeding very sin1ilar to the ca
e of RalTISey, in 
,vhich the suit has been COlTIlllenced in the county-court, be- 
fore it ,vas found expedient to remit it to a select body of 
freeholders. In the reign of \Villiam Rufus, and do\vn to 
that of Henry II., when the trial of \vrits of right by the 
grand assize ,vas introduced, Hickes has discovered other in- 
stances of the original u
age.4 The language of. Don1esday 
Book lenùs sonle confirlnation to its existence at the time of 
that survey; and even our conlmon legal expression of trial 
by the country seems to be derived from a period \" hen the 
forrn ,,,as literally popular. 


1 Leges }
t.helredi, p. 117, 
2 Hist, Eliensis, in Gale's Scriptores 
ill. p. 471 and 478. 


3 Hist, Ramsey, id. p, 415. 
4 llickesii Dissertatio Epistolaris, p. 83, 
36. 



ENGLISH COXST, 


LAW OF FRANK-PLEDGE, 


273 


. !n co
paring the various pass
ges ,vhich I have quoted it 
IS ImpO,3slble not to be struck ,vlth the preference given to 
twelve, or some multiple of it, in fixinO' the number either of 
. d o 
JU ges or compurgators. This 'was not peculiar to England. 
Spelman has produced several instances of it in the early 
German la\vs. And that number seems to have been re- 
garded ,vith equal veneration in Scandinavia. 1 It i5 very 
hnillaterial from ,vhat caprice or superstition this predilection 
arose. But its general prevalence sho,ys that, in searchinO' 
for the origin of trial by jury, ,ve cannot rely for a n10ment 
upon any analogy ,vhich the mere number affords. I an1 in- 
duced to make this observation, because some of the pas- 
sages \vhich have been alleged by eminent men for the pur- 
pose of establishing the existence of that institution before 
the conquest seem to have little else to support them. 2 
There is certainly no part of the Anglo-Saxon polity ,vhich 
has attracted so much the notice of modern times L f 
as the la,v of frank-pledge, or mutual responsi- fr


 
bilityof the members of a tything for each other's pledge, 
abiding the course of justice. This, like the distribution of 
hundreds and tythings themselves, and like trial by jury, has 
been generally attributed to Alfred; and of this, I suspect, 
we must also deprive him. It is not surprising that the great 
services of Alfred to his people in peace and in ,val' should 
have led posterity to ascribe every institution, of ,vhich the 
beginning was obscure, to his contrivance, till his fame has 
become almost as fabulous in legislation as that of Arthur in 
arms. The English nation redeemed from servitude, and 
their name from extinction; the lamp of learning refre::;hed, 
when scarce a glimmer was visible; the ,vatchful observance 
of justice and public order; these are the genuine prai
es 
f 
Alfred, and entitle him to the rank he has ahvays held In 
men's esteem, as the best and greatest of English kings. But 
of his legislation there is little that can be asserted ,vith 
uffi- 
cient evidence; the la\vs of his time that remain are neIther 
numerous nor particularly interesting; and a loos
 report of 
late writers is not sufficient to prove that he compIled a dom- 
boc, or general code for the government of his kingdom. 
An ingenious and philosophical '\vriter has endeavored to 


1 Spelman's Glossary. vOC. Jurata; Du vol. xxxi. p. 115-a. most learned and 
Cange, VOC. Nembda; I Edinb, Review, elaborate essay, 
2 [NOTE VIII,] 


VOL. II. 


18 
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found the law of frank-pledge upon one of those general prin- 
ciples to \vhich he always loves to recur. "If ,ve look upon 
a tything," he says, 'It as regularly composed of ten L'lmilies, 
this branch of its police ,vill appear in the highest degree 
artificial and singular; but if we consider that society as of 
the san1e extent with a to,vn or village, we shall find that 
such a regulation is conformable to the general usage of bar- 
barous nations, and is founded upon their common notions of 
justice." 1 A variety of instances are then brought for,vard, 
dra \vn from the custOlllS of almost every part of the ,,'orId, 
,vhe
..ein the inhabitants of a district have been made ans,ycr- 
able for crimes and injuries imputed to one of them. But 
none of these fully resemble the Saxon institution of ,vhich 
we are treating. They relate either to the right of reprisals, 
exercised ,vith respect to the subjects of foreign countries, or 
to the indemnification exacted from the district, as in our 
modern statutes 1vhich give an action in certain cases of fel- 
ony against the hundred, for crimes ,vhich its internal police 
,vas supposed capable of preventing. In the Irish custom, 
indeed, \vhich bound the head of a sept to bring for,vard every 
one of his kindred ,vho should be charged ,vith any heinous 
crime, \ve certainly perceive a strong analogy to the Saxon 
la\v, not as it latterly subsisted, but under one of its prior 
modifications. For I think that something of a gradual pro- 
gression may be traced to the history of this fan10us police, 
by fol1o\ving the indications afforded by those la\vs through 
which alone ,ve become acquainted ,vith its existence. 
The Saxons brought \vith them frotH their original forests 
at least as much roughness as any of the nations \vhich over- 
turned the Roman enlpire; and their long struggle \vith the 
Britons could not contribute to poli
h their manners. The 
royal authority was weak; and little had been learned of that 
regular system of goverlunent ,vhich the Franks and Lom- 
bards had acquired from the provincial Romans, among whom 
they were mingled. No people were so lnuch addicted to 
robbery, to riotous frays, and to feuds arising out of family 
revenge, as the Anglo-Saxons. Their statutes are filled \vith 
complaints that the public peace ,vas openly violated, and 
with penalties which seem by their repetition to have been 
disregarded. The vengeance taken by the kindred of a 
murdered man was d sacred right, \vhich no la,v ventured to 
1 Millar on the English Government, vol. i, p. 189, 
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forbid, though it ,vas limited by those ,,-hich established a 
C0111position, and 
y those which protected the family of the 
murderer froin theIr resentment. Even the author of the la,vs 
ascribed to 
l
e Confessor speaks of this family ,varfarc, ,,,here 
the C0111posltlon had not been paid, as perfectly l
nvfuI.l But 
the la\v of cOluposition tended probably to increase the num- 
ber of crinles. Though the sums imposed w'ere sometimes 
heavy, men paid them ,,,ith the help of their relation
, or 
entered into voluntary associations, the purposes ,,-hereof 
might often be laudable, but "rhich ,vere certainly susceptible 
of this kind of abuse. i\.nd Inany led a life of rapine, form- 
ing large parties of ruffians, ,,,ho committed murder and 
robbery ,vith little dread of punislllnent. 
Against this disorderly condition of society, the ,visdom of 
our English kings, ,,,ith the assistance of their great councils, 
was employed in devising remedies, which ultitnately gre,v 
up into a peculiar system. No man could leave the shire to 
,vhich he belonged "rithout the permission of its aldern1an. 2 
No man could be without a lord, on ,,,horn he depended; 
though he might quit his present patron, it was under the 
condition of engaging himself to another. If he failed in 
this, his kindred "were bound to pl'e
ent him in the county- 
court, and to name a lord for hÍ1n themselyes. Unle5s this 
were done, he might be seized by anyone ,,'ho met him as a 
robber. 3 Hence, not\vithstanding the personal liberty of the 
peasants, it ,vas not very practicable for one of them to quit 
his place of residence. A stranger guest could not be received 
more than t\'\"o nights as such; on the third the host became 
responsible for his inmate's conduct. 4 
The peculiar system of frank-pledges seems to have pas
ed 
through the follo,ving very gradual stages. At first an accused 
per
on ,vas obJiged to find bail for standing hi
 tria1. 6 At a 
subsequent period his relations ,,,"ere called upon to become 
sureties for payment of the composition and, other fines, to 
\vhich he ,vas liable. 6 They were even subject to be lm- 
pri
oned until payment was made, and this Î1nprisonment ,vas 
commutable for a certain sum of money. The next stage 


1 Parentibus occisi fiat emendatio, vel 
guerra eorum portetur, 'Wilkins, p, 199. 
This, like many other parts of that 
spurious treatise, appears to have been 
taken from some older laws, or at least 
traditions. I do not conceive that this 


private revengp was tolerated by law 
after the conquest. 
2 Leges Alfredi, c. 33, 
8 LeO'es Athelstani, p, 56. 
4 JÆ
es Edwarùi Confess, p, 202, 
6 Le
es Lotharii [regis Cantii]. p 8. 
6 Leges Edwardi Senioris, p. 53, 
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was to make persons already convicted, or of suspicious re- 
pute, give sureties for their future behavior. 1 It is not till 
the reign of Edgar that ,ve find the first general la,v, ,vhich 
places every man in the condition of the guilty or suspected, 
and cOlnpels him to find a surety, ,vho shall be responsible 
for his appearance ,vhen judicially summoned. 2 This is per- 
petually repeated and enforced in later statutes, during his 
reign and that of Ethelred. Finally, the laws of Canute 
declare the necessity of belonging to some hundred and tyth- 
ing, as ,veIl as of providing sureties; 8 and it may, perhaps, 
be inferred that the custom of rendering every member of a 
tything answerable for the appearance of all the rest, as it 
existed after the conquest, is as old as the reign of this Danish 
monarch. 
It is by no means an accurate notion which the writer to 
whom I have already adverted has conceived that" the mem- 
bers of every tyt11ing ,vere responsible for the conduct of one 
another; and that the society, or their leader, might be pros- 
ecuted and compelled to make reparation for an injury com- 
mitted by any individual." Upon this false apprehension of 
the nature of frank-pledges the ,vhole of his analogical rea- 
soning is founded. It is indeed an error very current in 
popular treatises, and ,vhich might plead the authority of 
some whose professional learning should have saved them 
from so obvious a misstatement. But in fact the members of 
a tything were no more than perpetual bail for each other. 
"The greatest security of the public order (says the laws 
ascribed to the Confessor) is that every man must bind him- 
self to one of those societies ,yhich the English in general 
call freeborgs, and the people of Yorkshire ten men's tale." 4 
This consisted in the responsibility of ten men, each for the 
other, throughout every village in the kingdom; so that, if 
one of the ten committed any fault, the nine should produce 
him in justice; ,vhere he should make reparation by his own 
property or by personal punishment. If he fled from justice, 
a mode was provided according to which the tyt-hing might 
clear themselves from participation in his crime or escape; in 
default of such exculpation, and the malefactor's estate prov- 
ing deficient" they were compelled to make good the penalty. 
And it is equally manifest, from every other passage in which 


1 Leges Athelstani, p, 57, c. 6, 7, 8. 
I Leges Eadgari) p. 78. 


3 Leges Canuti, p. 137. 
i Leges Edwardi, in Wilkins, p. 201. 
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mention is 
ade of this ancient institution, that the ob1igation 
of th
 t
tlllng ,vas Inerely that of permanent bail, respon:sible 
only lndlrectly for the good behavior of their members. 
Every freema.n above the 
ge of t\velve Ylnrs was required 
to be enrolled In sOlne tythlng. 1 In order to enforce this 
essential part of police, the courts of the tourn and lept ,,-ere 
erected, .01' :ather p
rhaps separated from that of the county. 
!he perIodIcal meeÌ1
gs of these, \vhose duty it ,vas to inquire 
Into the state of tythlngs, whence they ,vere called the vie,v 
of frank-pledge, are regulated in l\Iagna Charta, But this 
custom, \vhich seems to have been in full yirror ,vhen Brac- 
. 
 0 
ton wrote, and IS enlorced by a statute of Ed\vard II., gradu- 
ally died a,vay in succeeding times. 2 According to the laws 
ascribed to the Confessor, ,vhich are perhaps of insufficient 
authority to fix the existence of any usage before the Con- 
quest, lords ,vho possessed a baronial jurisdiction ,vere per- 
mitted to keep their military tenants and the servants of 
their household under their ow'n peculiar frank-pledge. 3 Nor 
,vas any freeholder, in the age of Bracton, bound to be en- 
rolled in a tything. 4 
It remains only, before we conclude this sketch of the 
Allglo-Saxon system, t8 consider the once L'lmOnS Feudal ten. 
question res p ectino- the establishment of feudal ures, whether 
,/:) known before 
tenures In England before the Conquest. The the Con- 
position asserted by Sir Henry Spelman in his quest, 


1 Leges Canuti, p, 136, 
2 Stat. 18 E. II. Traces of the actual 
view of frank-pledge appear in Cornwall 
as la.te as the 10th of IIenry VI. Rot, 
Parliam, vol. iv, p, 403, And indeell 
Selden tells us (Janus Anglorum, t. ii. 
p, 993) that it was not quite obsolete in 
his time, The form may, for aught I 
know, be kept up in some parts of Eng- 
land at this day, }'or some reason which 
I cannot explain, the ùistribution by 
tens was changed into one by dozens. 
Briton, c, 29, and Stat. 18 E, II, 
3 p. 202, 
4 Sir}'" Palgrave, who does not admit 
the application of some of the laws cited 
in the text, says: '
At some perioù, 
towards the closE' of the Anglo-Saxon 
monarc hy, the free-pledge was certainly 
established in the greater part of 1\
 essex 
and Mercia, though. even there, some 
I!pecial exceptions existed, The system 
W3.S ùeveloped between the accession of 
Canute and the demise of the Conqueror; 
and it is not improbable but that the 
Normans completed what tho Da.nes had 
begun," Vol. ii, p. 123 


It is very remarkable that there is no 
appearance of the frank-pled
e in that 
part of England which haù formed the 
kingdom of :Northumberland. Yol. i. p, 
202, This indeed contraùicts a pas
age, 
quoted in the text from tho laws of 
Edward the Confessor, which Sir F. P. 
suspects to be interpolatell, But we find 
a presentment by the county of West- 
moreland in 20 Ed, I.: - Comitatus 
recordatur quod nulla Engle
cheria pre- 
sentatur in comitatu isto, nec lllurdrum, 
nec est aliq ua decenna nec vis:us franc- 
pleíJ'ii nec manupastus in comitatu isto, 
nec o unquam fuit in partibus b
r
alihu
 
citra 'l'rentam, Ibidem, H It IS Impos- 
sible to speak positively to a negative 
proposition; and in the vast masS ,of 
these most valuable records, all of wh!ch 
are still uninùrxed, !'ome entry relatmg 
to the collective frank-pledge may be 
concealed, Yet, from t!ll'ir gCl,.eral teno
J 
I doubt whether any wIll be dl
l'Overed. 
The immense knowledge of records pos- 

essed bv Sir F, P. gives the highf's' 
weight tõ his judgment, 
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Glossary, that lands were not held feudally before that period, 
having been denied by the Irish judges in the great case of 
tenures, he ,vas compelled to dra \v up .his treatise on Feuds, 
in ,vhich it is more fully maintained. Several other writers, 
especially Hickes, l\fadox, and Sir Martin 'Vright, have 
taken the same side. But names equally respectable might 
be thro\vn into the opposite scale; and I think the prevailing 
bias of modern antiquaries is in favor of at least a modified 
affirmative as to this question. 
Lands are conllnonly supposed to have been divided, 
among the Anglo-Saxons, into bocland and folkland. The 
foriner ,vas held in fun propriety, and might be conveyed by 
boc or vvritten grant; the latter was occupied by the common 
people, yielding rent or other service, and perhaps ,vithout 
any estate in the land, but at the pleasure of the owner. 
These t,vo species of tenure might be compared to freehold 
and copyhold, if the latter had retained its original depend- 
ence upon the will of the 10rd,1 Bocland was devisable by 
will; it ,vas equally shared al110ng the children; it 'vas capa- 
ble of being entailed by the person under 'whose grant it \yas 
originally taken; and in case of a treacherous or cowardly 
desertion from the army it ,vas forfeited to the cro,vn. 2 Flut 
a different theory, at least as to the nature of folkland, has 
lately been maintained by writers of very great authority.8 
It is an in1probable, and even extravagant supposition, that 
all these hereditary estates of the Anglo-Saxon freeholders 
were originally parcels of the royal demesne, and conse- 
quent1y that the king ,vas once the sole proprietor in his 
kingùom. 'Vhatever partitions were lnade upon the con- 
quest of a British province, ,ve may be sure that the shares 
of the arn1Y ,vere coeval with tho
e of the general. The 
great lnass of Saxon property could not have been held by 
actual Leneficiary grants from the cro,vn. IIo,vever, the 
royal den1csnes \vere undoubtedly very extensive. They 
continued to be 80, even in the time of the Confessor, after 


1 This suppoRition may plead the 
great authorities of Somner and Lye, the 
Anglo-Saxon lexicographers, and appears 
to me far more proba,ble than the theory 
of Sir John Dalrymple, in his Es
ay on 
Feudal Property, or that of the author of 
a discour
e on the Bocland and ,Folkland 
of the Saxons, 1 ï75, whose name, I think, 
was Ibbetson, The fir
t of these sup- 
poses bocland to have been feudal, and 


folkland alodial; the second takes folk- 
land for feudal. I cannot satisfy myself 
whether thainland and reveland, which 
occur sometimes in Domesday Book, 
merely correspond with the other two 
denominatiolls, 
2 'nlkillS, p, 43, 145, The latter law 
is copied from one of Cha.rlemagne's 
CapitularieR, Baluze, p, 767, 
3 [NOTE IX.] 
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the donations of his predecessors. And several instruments 
granting lands to individuals, besides those in favor of the 
church, are extant. r.rhese are generally couched in that 
styl? of full and unconditional conveyance ,vhich is observa- 
ble In all such charters of the same age upon the continent. 
Some exeeptio?s, ho\v,ever, occur; the land
 bequeathed by 
Alfrt'd to certaul of hIS nobles ,vere to return to his family 
in default of Inale heirs; and I-lickes is of opinion that the 
royal consent, w'hich seeins to have been required for the 
testalnentary disposition of some estates, ,vas necessary on 
account of their beneficiary tenure. l 
All the freehold lands of England, except some of those 
belonging to the church, ,vere subject to three great public 
burden::;: military service in the king's expeditions, or at 
least in defensive \var,2 the repair of bridges, and that of 
royal fortresses. These obligations, and especially the first, 
bave been somethnes thought to denote a feudal tenure. 
There is, ho'wever, a confusion into ,vhich we may fall by 
not sufficiently discrilninating the rights of a king as chief 
lord of his vassals, and as sovereign of his subjects. In 
every country the supreme po,ver is entitled to U5C the arm 
of each citizen in the, public defence. The usage of all na- 
tions agrees ,vith COlnlnon reason in establishing thi
 great 
principle. There is nothing therefore peculiarly feudal in 
this military service of landholders; it was due ti"om the 
alodial proprietors upon the continent; it ,vas derived from 
their German ancestor8; it had been fixed, probably, by the 
legislature:5 of the Heptarchy upon the first settlement in 
Britain, 
It is material, ho,vever, to observe that a thane forfeited 
his hereditary freeholù by mi:3conduct in battle: a pena1ty 
more severe than ,vas inflicted upon alodial proprietors on the 
continent. 'Ve even find in the earliest Saxon laws that the 
8ithculldlna
1, who seems to have corresponded to the inferior 
thane of later tin1es, forfeited his land by neglect of attenù- 
ance in ,val'; for ,vhich an alodialist in France ,,,"ould only 
have paid his heribannulll, or penalty.8 Neverthcle
s, as the 


1 Disserta.tio Epi8tolari
, p, 60, 
2 Thi
 duty is by some expressed 
rata. expeùitio; by others, hostis pro- 
pulsio, which seems to make no small 
difference, But, u nfortulla,tely, most of 
the military service which an Anglo- 


Saxon freeholder had to render was of 
the latter kinù. 
3 r...eges lnæ, p, 23; Du Cang;, voc, 
I1eribannmI1, By the laws of uanute, 
p, 135, a fine only was imposed for this 
offence, 
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policy of different states may enforce the duties of subjects 
by n10re or less severe sanctions, I do not know that a la 'v of 
forfeiture in such cases is to be considered as positively im... 
plying a feudal tenure. 
But a luuch stronger presulnption is afforded by passages 
that indicate a n1utual relation of lord and vassal among the 
free proprietors. The Inost po,verful subjects have not a 
natural right to the service of other freen1en. But in the 
la'\vs enacted during the Heptarchy ,ve find that the sithcund... 
man, or petty gentleman, n1Ìght be dependent on a superior 
lord. l This is lllore distinctly expressed in some ecclesiwsti- 
cal canons, apparently of the tenth century, 'v hich distinguish 
the king' 8 thane from the landholder, ,yho depended upon a 
lord. 2 Other proofs of this might Le brought from the Anglo... 
Saxon la,ys.3 It is not, ho\vever, sufficient to prove a mutual 
relation bet\veen the higher and lo,ver order of gentry, in 
orùer to establish the existence of feudal tenures. For this 
relation ,vas often personal, as I have mentioned more -fully 
in another place, and bore the name of con11uend3tion. And 
no nation ,vas so rigorous as the English in conlpelling every 
man, froin the king's thane to the ceorl, to place himself 
under a lawful superior. Hence the question is not to be 
hastily decided on the credit of a fe'\v passages that express 
this gradation of dependence; feudal vassalage, the object of 
our inquiry, being of a real, not a personal nature, and result- 
ing entirely fronl the tenure of particular lands. But it is 
not unlikely that the personal relation of client, if I l11ay use 
that ,yord, might in a n1ultitude of cases be changed into that 
of vassal. And certainly many of the motives \vhich oper- 
ated in France to produce a very general commutation of 
alodial into feudal tenure might have a similar influence in 
England, ,y here the disorderly condition of society l11ade it 
the interest of eyery man to obtain the protection of some 
potent lord. 
The ,vord thane corresponds in its derivation to vas::.:al; and 
the latter terln is used by Asserius, the conten1porary biog... 
rapher of Alfred, in speaking of the nobles of that prillce.-i 


1 Leges lure, p, 10, 23. 
2 lrilkins, p.l01. 
3 p, 71, 144, 145, 
4 Alfredus cum paucis suis nobilibus 
et etiam cum quibusdam militibus et 
VassaIlis. p, 166, Nobiles Vassali Su- 
mertunensis pagi, p, 161. Yet Hickes 


objects to the authentidty of a charter 
ascribed to Edgar, because it contains 
the word Yassallus. ,. quam à Nortman- 
nis Angli habueruut." Dissertatio Epis.. 
tol. p, 7. 
The word '1,:as..
allus occurs not on \y in 
the suspicious ch:1rter of Cenulf, q ,loted 
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In 
heir attendancE, too, upon the royal court, and the fidelity 
whIch ,vas expected froin them, the king'
 thanes seem ex- 
actly to have resembled that cla
s of fûllo,vers ,vho under 
different appellations, ,vere the guards as ,veIl as c
urtiers 
of the Frank and Lombard sovereigns. But I have rernark- 
ed t?at the word tha
e is not applied to the 'v hole Lody of gen- 
try In the more anCIent la\vs, 'v here the word eorl is opposed 
to the ceorl or roturier, and that of sithcundl1zan 1 to the royal 
thane. It ,vould be too much to infer, from the exten:,ion of 
this latter word to a large class of persons, that we should in- 
terpret it ,vith a close attention to etymology, a very uncer- 
tain guide in alrno.st all investigations. 
For the age immediately preceding the Norman invasion 
we cannot bave recourse to a better authority than Domes- 
day Book. That incomparable record cont:1Ïns the names of 
every tenant, and the conditions of his tenure, under the Con- 
fessor, as ,veIl as at the time of its cornpilation, and seems to 
give little countenance to the notion that a radical change in 
the system of our laws had been effected during the interval. 
In almost every page we n1eet ,vith tenants either of the 
crown or of other lorùs, denominated thanes, freeholders (liberi 
homines), or socagers (socmanni). Some of these, it is stated, 
might sell their lands to wholn they pleased; others were re- 
stricted from alienation. Some, as it is expressed, lnight go 
with their land:5 ,vhither they ,vould; by which I understand 
the right of commending themselves to any patron of their 
choice. These of course could not be feudal tenants in any 
proper notion of that term. Others could not depart fronl the 
lord whom they served; not, certainly, that they ,vel:e pe
- 
sonally bound to the soil, but that, so long as they retaIned It, 
the seigniory of the superior could not be defeated. 2 But I 


in a subsequent note, but in one A,D, 952 
(Codex Diplomat, ii, 803), to which I 
was led by Mr, Spence (Equitable Ju- 
risdictionÅ
 p. 44), who quotes another 
from p, o
3, which is probably a mis- 
print; but I have found one of Edgar, 
A,D, 967, Cod, Diplomat, iii. 11, I think 
that l\'Ir, Spence, in the ninth anù tenth 
chapters of his learned work, has too 
much blended the Anglo-Saxon man of 
a lord with the continental vassal; which 
is 3. petitio principii, Certainly the word 
was of rare use in Englanù; and the 
authenticity of Asserius, whom I have 
quoted as a contempora.ry biographer of 
Alfred, which is the common opinion, 


has been called in question by Mr, 
","'riO'ht, who refers that Life to the age 
of the Conquest. Archæologia, vol.xxix. 
1 'Vilkins, p, 3, 7, 23, &c, , , 
2 It sometimes weakens a proposItIOn, 
which is capa.ble of innumerable proofs, 
to t
tke a very few at ranùom j ,) et the 
following casual specimens will illustrate 
the common language of Domesday 
nook, 
Hæc tria maneria. tenuit Uly-eva tem- 
pore regis Ethvarùi et potuit ire cum 
terrâ quò voleba.t, p, 85, . 
Toti emit eam '1\ J{, }
, (tem,p, 
egI8 
Etlwarùi) de eccle:,il- )lalm!'
urlen:'1 ad 
ætatem trium hominulll; et lllfra. huno 
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am not a\vare that military service is specified in any in- 
stance to be due from one of these tenants; though it is diffi- 
cult to speak as to a negative proposition of thi
; kind with 
any confidence. 
No direct evidence ap
ears as to the ceremony of homage 
or the oath of fealty before the Conquest. The feudal ex- 
action of aid in certain prescribed cases seems to have been 
unkno\vn. Still less could those of wardship and marriage 
prevail, \vhich \vere no general parts of the great feudal sys- 
tem. The English la,vyers, through an Ï1nperfect acquaint- 
ance \vith the history of feuds upon the continent, have treat- 
ed these unjust innovations as if they had forined essential 
parts of the systenl, and sprung naturally from the relation 
bet,veen lord and vassal. And, \vith reference to the pres- 
ent question, Sir Henry Spelman has certainly laid too much 
stress upon them in concluding that feudal tenures did not 
exist among the Anglo-Saxons, because their lands \vere not 
in ,yard, nor their persons sold in marriage. But I cannot 
equally concur \vith this eminent person in denying the ex- 
istence of reliefs during the same period. If the heriot, 
which is first mentioned in the tÍ1ne of Edgar 1 (though it 
may probably have been an established custom long before), 
were 110t identical ,vith the relief; it bore at least a very 
strong analogy to it. A charter of Ethelred's interprets one 
,vord by the other. 2 In the la\vs of 'Villiam, ,vhich reënact 
those of Canute concerning heriots, the term relief is em- 
ployed as synonymous. 8 'Though the heriot ,vas in later 
times paid in chattels, the relief in money, it is equally true 
that originally the law fixed a sum of money in certain cases 
for the heriot, and a chattel for the relief: And the lllOst 
plausible distinction alleged by Spelman, that the heriot is by 
la,v due from the personal estate, but the relief from the heir, 
seems hardly applicable to that ren10te age, \vhen the law 
of succession as to real and personal e:state ,vas not dif 
ferent. 
It has been sho,vn in another place how the right of ter- 


terminum poterat ire cum eâ ad quem 
vellet dominum, p, 72. 
Tres Angli tenuerunt Darneford T. 
R, E, et non poterant ab ecclesiâ 
separari, Duo ex iis reddebant v, soli- 
dos. et tertius serviebat sicut Thainus. 
p,68, 
Has terras qui tenuerunt T. R. E, quò 


voluerunt ire poterunt, præter unum 
8eric vocatum, qui in Ragendal tenuit 
iii carucatas terræ; sed non poterat cum 
eâ alicubi recedere, p,235, 
1 Selden's 'Yorks, vol. ii, p, 1620, 
2 Hist, ltamseiens, p, 430, 
3 Leges Canuti, p. 144; Leges Gu. 
lielmi, p, 223, 
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ritorial juris
iction ,vas generally, and at last inseparably, 
connected ,vlth feudal tenure. Of this rjerht ,ve meet fre- 
quent instances in the Ja,vs and records of tile Anglo-Saxons, 
though not in those of an early date. A charter of Edred 
grants to the monastery of Croyland, soc, 
ac, toll team, and 
infangthef: words ,vhich generally ,vent together in the de- 
scription of these privileges, and signify the riO'ht of holdinO' 
a c

t to which all 
reemen of the territory sh
uld repair, of 
decIdIng pleas thereIn, as ,veIl as of imposin cr alnerceIl1ents 
,according to la,v, of taking tolls upon the sal
 of good:'5, and 
of punishing capitally a thief taken in the fact ,vithin the 
limits of the manor. l Another charter from the Confc3sor 
grants to the abbey of Ran1sey similar rights over all ,vho 
,vere suitors to the sheriff's court, subject to military service, 
and capable of landed possessions; that is, as I conceive, all 
who were not in servitude. 2 By a la,v of Ethelred, none but 
the king could have jurisdiction over a royal thanc. s And 
Domesday Book is full of decisive proof::; that the English 
lords had their courts ,vherein they rendercd jU5tice to their 
suitors, like the continental nobility: privileges ,vhich are 
noticed with great precision in that record, as part of the 
statistical survey. For the right of jurisdietion at a time 
,vhen punishments \vere almost "wholly pecuniary ,vas a mat- 
ter of property, and sought from motives of rapacity as ,veIl 
as pride. 
'Vhethcr therefore the la 'v of feudal tenures can be said 
to have existed in England before the Conquest must be left 
to every reader's determination. Perhaps any attempt to 
decide it positively ,vould end in a verbal dispute. In trac- 
ing the history of every political institution, three things are 
to be considered, the principle, the form, and the name. The 


1 Ingulfus, p, 85. I do not pretend to 
a.c;sert the authenticity of these charters, 
which at all events are nearly as old as 
the Conquest. Hicks calls most of them 
in question, Disscrt, Epist, p, 66, But 
some later antiquaries seem to have been 
more Dlyorable. Archæologia, vol. xviii. 
p, 49; Nouveau Traité de Diplomatique. 
t. i. p, 348, 
2 Hist, Rams('y, p, 454, 
3 p,l18, This is the earliest allusion, 
If I am not mistaken. to territorial juris. 
diction in the Saxon' laws, Probably it 
was not frequent till near the end of the 
tenth century, 


Mr. Kemble is of opinion that the 
words granting territorial jurisdiction do 
not occur in any genuine charter before 
the Confessor. Coùex DiploID, j, 43. 
They are of constant occurrence in those 
of the first X orman reigns, But the 
Normans did not understanù them, and 
the words are OftPll mis
pelh'ù, lIo 
thinks, therefore, that the rights were 
olùer than the Conquest, and accounts 
for the rare mention of theII?- ,by the 
somewhat un8ati
f:lCtory SupposltIon t
a.t 
they were 80 inheren t, in th(> posses8lon 
of land as not to reqmre p

rtIcular no- 
tice. See Spence, Equit. Jurl
, pp. 64, 68 
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last ,viII probably not be found in any genuine Anglo-Saxon 
record,1 Of the form or the peculiar ceren10nies and inci- 
dents of a regular fief; there is some, though not much, ap- 
pearance. But those who reflect upon the dependence in 
which free and even noble tenants held their estates of other 
subjects, and upon the privileges of territorial jurisdiction, 
will, I think, perceive much of the intrinsic character of the 
feudal relation, though in a less mature and systematic shape 
than it assumed after the Norman conquest. 2 


1 Feodum twice occurs in the testa- 
ment of Alfred; but it does not appear 
to be used in its proper sense, nor do I 
apprehend that instrument to have been 
originally written in Latin. It was 
much more consonant to Alfred's prac- 
tice to employ his own language. 
2 It will probably be never disputed 
again that lands were granted by a mili- 
tary tenure before the Conquest. Thus, 
besides the proofs in the text, in the 
laws of Canute (c. 78) : -" And the man 
who shall flee from his lord or from his 
comrade by reason of his cowardice, be it 
in the shipfyrd, be it in the landfyrd, 
let him forfeit all he own::;:, and his own 
life; and let the lord seize his posses- 
sions, and his land which he previously 
gave him; and if he have bôcland, let 
tha.t go into the king's hands," Ancient 
Laws, p. 180, And we read of lands 
called hlafordsgifu, lord's gift, Leges 
Ethelred 1., Ancient Laws, p, 125, But 
these were not always feudal, or even 
hereditary; they were what was called 
on the continent præstariæ, granted for 
life or for a certain term; and this, as 
it appears to me, may have been the 
proper meaning of the term læn-lands. 
But the general tenure of lands was 


still alodial. Taini lex est, says a cu- 
rious document on the rights, that is 
obligations, of different ranks, publish- 
ed by Mr. Thorpe, - ut sit dignus rec- 
titudine testamenti sui (his boc-rightes 
wyrthe, that is, perhaps, bound to the 
duties implied by the deed which creates 
his estates), - et ut ita faciat pro terrà 
suâ, scilicet expeditionem burhbotam et 
brigbotam. Et de multis terris majus 
landirectum exsurgit ad bannum regis, 
&c. p. 185. Here we finù the well- 
known trinoda necessitas of alodial land) 
with other contingent liabilities imposed 
by grant or usage,iI< 
'\\re may probably not err very much 
in supposing that the state of tenures in 
England under Canute or the Confessor 
was a good deal like those in France 
under Charlemagne or Charles the Bald,- 
an alodial trunk with numerous branches 
of feudal benefice grafted into it, But 
the conversion of the one mode of tenure 
into the other, so frequent in France, 
does not appear by evidence to have pre 
vailed on this side of the channel. 
I will only add here that Mr, Spence, 
an authority of great weight, maintains a 
more complete establishment of the feudal 
polity before the Conquest than I have 


* Mr, Kemble has printed. a charter of Cenulf king of Mercia to the abbey of 
Abingdon, in 820, without the asterisk of spuriousness (Codex Diplom. i. 269); and 
it is quoted by Sir F, Palgrave (vol. i. p, 159) in proof of military tenures. 'l'he ex- 
pression, however, expedition em cum duodecim 'l.:assallis, et totidem scutis exerceant, 
seems not a little against its authenticity. The former has observed that the testa- 
mentary documents before the Conquest, made by men who were under a superior 
lord, conta.ln a clause of great interest; namely, an earnest prayer to the lorù that 
he will permit the will to stand according to the disposition of the testator, coupled 
not unfrequently with a legacy to him on condition of his so doing, or to some 
person of influence about him for intercession on the testator's behalf, And hence 
he infers that, "as no man supplicates for that which he is of his own right en 
titled to enjoy, it appears as if these great vassals of the crown bad !lot the power 
of disposing of their lands and chattels but as the king might permit; and, in the 
strict construction of the bond between the king and them, aU that they gaineJ. in 
his service must be taken to faU into his hands after their death," Introduction to 
Cod, Dip, p, 111, This inference seems hardly borne out by the premises: a man 
might som
times be reduced to supplicate a superior for that which he bad a right 
to enjoy. 
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done. p, 48, This is a subject on which because the aristocratic principle couJå 
it is hard to lay down a definite line. not be incorporated with that of despot. 
But I must protest against my learned ism, that I conceive the feudal system to 
friend's derivation of the feudal system have b(>èn incapable of development, 
from" the aristocratic principle that pre. whatever inchoate rudiments of it may 
vaiIed in the Roman dominions while the be traced, until a powerful territorial 
republic endured, and which was incor- aristocracy had rendered despotism no 
porated with the principles of despotism longer possible. [184';,] 
introduced during the empire," It is 
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The Anglo-Norman Constitution-Causes of the Conquest-Policy and Character 
of \Villiam - his Tyranny- Introduction of Feudal Services- Difference- between 
the Feudal Governments of France and England - Causes of the great Power of 
the first Norman KiD
s - Arbitrary Character of their Government - Great 
Council- Resistance of the Barons to John -Magna Charta- its principal Ar- 
ticles- Reign of Henry III. - 'fhe Constitution acquires a more liberal Character 
-Judicial System of the Anglo-Norma,ns-Curia Uegis, Exchequer, &c.-Es- 
tablishment of the Common Law - its Effect in fixing the Constitution - Remarks 
on the Limitation of Aristocratical Privileges in England. 


IT is deemed by 'Villiam of 1\Ialmsbury an extraordinary 
C t f work of Providence that the English should have 
onques 0 '-', 
E
g
and by given up all for lost after the battle of IIastIngs, 
'hillaill, ,vhere only a small though brave army had per- 
ished,1 It ,vas indeed the conquest of a great kingdom by 
the prince of a single province, an event not easily pëtralleled, 
where the vanquished ,vere little, if at all, less courageous 
than their enemies, and where no domestic factions exposed 
the country to an invader. Yet 'Villiam was so advan- 
tageously situated, that his success seems neither unaccount- 
able nor any matter of discredit to the 

nglish nation. The 
heir of the house of Cerdic had been already set aside at the 
election of Harold; and his youth, joined to a mediocrity of 
understanding ,vhich excited neither esteem nor fear,2 gave 
no encouragement to the scheme of placing him upon the 
throne in those moments of imlninent peril ,vhich fûllo,ved 
the battle of Hastings. England ,vas peculiarly destitute of 

reat men. r.rhe ,veak reigns of Ethelred and Ed,vard had 
rendered the government a Inere oligarchy, ana reduced the 


1 1\Ialmsbury, p, 63. And Henry of 
Huntingdon says emphatically, Mille- 
simo et sexagesimo sexto anno gratiæ, 
perfecit dominator Deus de gente An- 
glorum quod diu cogitaverat, Genti 
namque Normannorum asperæet callidæ 
tradidit eos ad extermil1andum, p,210, 
2 Edgar, after one or two ineffectual 


attempts to recover the kingdom, was 
treated by \Villiam with a kindness 
which could only have proceeded from 
contempt of his un(,lerstanding; for he 
was not wanting in courage, He became 
the intimate friend of Robert duke of 
Norma ndy, whose fortu nes, as well as 
character, much resembled his own. 
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nobility into the state of retainers to a few leadinO' houses 
the representatives of ,vhich ,vere every ,yay unequ
l to meet 
such an enenlY as the duke of Normandy. If indeed the 
concurI:ent testinlony of historians does not exaggerate his 
forces, It may b
 doubted ,Yheth
r England pos
es
ed Inilitary 
resources sufficIent to have resIsted so numerous and ,vell- 
appointed an army.1 
. 'I'his forlorn state of the 
ountry induced, if it did not jus- 
tIfy, the nleasure of tenderIng the cro'vn to 'Villiam, ,vhich 
he had a pretext or title to claim, arising fi'om the intentions, 
perhaps the promise, perhaps even the testalnent of Ed ,yard, 
which had mOre ,veight in tho=,e times than it de;:;erved, and 
was at least better than the naked title of conq nest. And 
this, supported by an oath exactly similar to that taken by the 
Anglo-Saxon king5, and by the assent of the multitude, Eng- 
lish as ,yell as Normans, on the day of his coronation, gave as 
much appearance of a regular succession as the circumstances 
of the times \vould perlnit. Those ,vho yielded to such cir- 
cunlEtances could not foresee, and \vere un,villing to anticipate, 


1 It has been suggested, in the second is it quite accurate to speak of a military 
Report of a Committee of the Lords' force then establi
hed in Normandy, or 
House on the Dignity of a Peer, to which anywhere else, \Ve apply tlwse words to 
I shall have much recourse in the follow- a permanent body always under arms, 
ing pages,'*' that" the facility with which This was no attribute of feudal tenure, 
the Conquest had been achieved seems however the freq uency of wa.r, general or 
to have been, in part, the consequence of private, may have inured the tenants by 
defects in the Saxon institutions, and of military service to a more habitual dis- 
the want of a military force similar to cipline than the thanes of ]
ngl:lO(l ever 
that which had then been established in knew. 'fhe adventurers in '\"imam's 
Normandy, and in some other pa,rts of army were from various countries, and 
the continent of Europe, The adven- most of them, doubtless, had served be- 
turers in the army of William were of fore, but whether as hired mercenaries 
those countries in which snch a military or no we have probably not sufficient 
establishment had prevailed," p, 24, It means of determiuing, 'fhe practice of 
cannot be saiù, I think, that there were hiring troops does not attr:lct the notice 
any manifest defects in the Saxol). insti- of historian
, I believe, in so early an age, 
tutions, so far as related to the defence We need not, however, ret'ort to this con- 
of the country against invasion. It was jecture, since history sufficieutly ex- 
part of the trinoda necessitas, to which plains the success of William, 
1.11 alodial landholders were bound. Nor 



 This Report I generally quote from that printed in 1819; b
t in 1829 it ":a8 
reprinteù with corrections, It ha
 been said that these were OCC3.SlOned by the strIc- 
tures of l\1r, Allen, in the 35th volume of the Edinbur
h Review, not more remark- 
able for their learning and acuteness than their severity on the Report, 'fhe <,or. 
rections I apprehend are chiefly confined to error
 of names. datcs, and othcr:3 of 
a 
imila
 kind, which' no doubt had been copiously pointed out, 
ut it has not 
appeared to me that the Lorùs' Committee have altered, in any con;;Iùe
'able ùef.Z:ree, 
the positions, upon which the reviewer animadverts, It was hard.ly, mdecù, to be 
expected that the supposed compiler of the Report, the, late Lord Reùes
ale, 
havinO' taken up his own line of opiuion, would abandon It on the suggestIOns 
of on
 whose comments, though extremely able, and often, !r: the e)cs o
 many, 
well founded, are certaiuly not couched in the most conClhatory or rel:jpectful 
language 
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the bitterness of that servitude which William and his Nor- 
man follo'wers ,vere to bring upon their country. 
The commencement of his administration "ras tolerably 
IDs conduct equitable. Th?ugh many confiscations took place, 
at first in order to gratIfy the Norman army, yet the mass 
moderate. of property ,vas left in the hands of its former pos- 
sessors. Offices of high trust were besto,ved upon Engli
h- 
men, even upon those whose family renow'n might have raised 
the most aspiring thoughts. 1 But partly through the inso- 
It becomes lence and injustice of 1Villianl's N OTIl1an vassals, 
more tyran- partly through the suspiciousness natural to a nlan 
nical. conscious of having overturned the national govern- 
ment, his yoke soon became nlore heavy. '.rhe English were 
oppressed; they rebelled, we:fe subdued, and oppressed again. 
All their risings were without concert, and desperate; they 
wanted" men fit to head them, and fortresses to sustain their 
revolt. 2 After a very few years they sank in despair, and 
yielded for a century to the indignities of a comparatively 
small body of strangers without a single tumult. So possible 
is it for a nation to be kept in permanent servitude, even ,vith- 
out losing its reputation for individual courage, or its desire 
of freedom! 8 
The tyranny of William displayed less of passion or inso- 


1 Ordericus Vitalis, p, 520 (in Du 
Che
ne, Hist, Norm. Script,). 
2 Ordericus notices the want of castles 
in England as one reason why rebel- 
lions were easily quelled. p, 511. Fail- 
ing in their attempts at a generous re- 
sistance, the English endeavored to get 
rid of their enemies by assassination, to 
which many Normans became victims, 
William therefore enacted that in every 
case of murder, which strictly meant the 
killing of anyone by an unknown hand, 
the hundred should be liable in a fine, 
unless they could prove the person mur- 
dered to be an Englishman. This was 
tried by an inquest, upon wbat was called 
a presentment of EngUshry. But from 
the reign of Henry II., the two nations 
having been very much intermingled, 
this inquiry, as we learn from the Dia- 
logue de Scaccario, p, 26, ceased; and in 
every case of a freeman ill urdered by per- 
Bons unknown the hundred was fined. 
See however Bracton, 1. iii. c, 15, . 
3 The brave resistance of I1ereward in 
the fens of Lincoln and Cambridge is: well 
told by 1\1. Thierry, from Ingulfus and 
Gaimar, Conquête d'Anglct, par les 
Normands, vol. ii. p, 168, Turner had 


given it in 
ome detail from the former, 
lIereward ultimately made his peace with 
'Villiam, and recovered his estate. Ac- 
cording to Ingulfus, he died peaceably, 
and was buried at Croyland; according 
to Gaimar, he was assassinated in his 
house by some Normans, The latter ac- 
count is confirmed by an early chrouic1f>r, 
from whom an extract is given by:\Ir. 
'\Vright, A more detailed memoir of Here- 
ward (De Gestis Herewardi Saxonis) is 
found in the chartulary ofSwaffham Ab- 
bey, now preserved in Peterborough Ca- 
thedral, and said to be as old as the 
twelfth century. Mr. 'Vright published 
it in 1838, from a copy in the library of 
Trinity College. Cambridge, If the au 
thor is to be believed, he had conversed 
with some companions of I1ereward, But 
such testimony is often feigned by the 
mediæval semiromancers. 'fhough the 
writer appears to affect a different origin, 
he is too full of Anglo-Saxon sympathies 
to be disguised; and in fact, he has evi 
dently borrowed greatly from exaggerated 
legends, perhaps metrical, current among 
the English, as to the early life of Here- 
ward, to which Ingulfus, or whoever per- 
sonated him, cursorily alludes, 
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lence than of that indifference about hun1an sufferinO' ,vhich 
distinguishes 
 
old and far-sighted stateslnan. Impr
seù by 
the frequent rIsIngs of the English at the commencement of 
his reign, and by the recollection, as one historian observe
, 
that the mild government of Canute haù only ended in the 
expubìon of the Danish line,! he fonneù the scheme of rivet- 
ing such fetters upon the conquered nation, that all re
istallce 
should become impracticable. '"Those \vho had obtaineù hon- 
orable offices ,vere successively deprived of thenl; even the 
bishops and abbots of English birth ,vere depo;-;ed; 2 a stretch 
of po,ver very singular in that age. l\forcar, one of the nlo
t 
illustrious English, suffered perpetual ilnprisonment. 'Val- 
theoff, a man of equally conspicuous birth, lost his head upon 
a scaffold by a very harsh if not iniquitou
 sentence. It "
as 
so rare in those times to inflict judicially any capital puni
h- 
ment upon persons of such rank, that his death seeins to have 
produced In ore indignation and despair in England than any 
single circumstance. The nanle of Engli
lllnan ,va
 turned 
into a reproach. None of that race for a hundred year
 ,vere 
raised to any dignity in the state or church. 3 Their language 


1 Malmsbury, p, 104, 
2 Hovedeu, p, 453, This was done 
with the concurrence and sanction of the 
pope, Alexander II" so that the stretch 
of power was by Rome ratl1er than oy 
William, It must pass for a gross vio- 
lation of ecclesiastical as well as of na- 
tional rights, and Lanfra.nc cannot be 
reckoned, notwithstanding his distin- 
guished name, &."! any better than an in- 
trusive bishop, He showed his arrogant 
scorn of the English nation in auother 
and rather a singular ma.nner. 'fhey 
were excessively proud of their national 
saints, some of whom were little known, 
and whose barbarous names disgusted 
Italian ears, Angli inter quos vivim us, 
said the foreign priests, quosdam sibi in- 
stitueTunt sanctos, quorum incerta sunt 
merita, This might be true enough; but 
the same measure should have been met- 
ed to others, Thierry, vol. ii. p, 158, 
edit, 1830. The Norman bishops, and 
the primate especially, set themselves to 
disparage, and in fact to disposse
s, St, 
AIJhelm, St. Elfig, and, for aught we 
know, St, Swithin, St, 'Verburg, St, Ebb, 
and St. Alphage: names, it must be 
owned, 
"That would have made Quintilin.n 
stare and gasp," 
'Ve may judg-e what the emÎljcut ,r:ative 
of Pavia thought of such a haglOlogy, 
VOL. II, 19 


The English church found herself, as it 
were, with an attainted peerage, But 
the calender withstood these innovations. 
Mr,1'urner, in his usual spirit of pane- 
gyric, says, -" lie ("William) made im- 
portant changes among the Eng1i
h 
clergy; he caused Stigand and others to 
be deposed, and he filled their places 
with men from Normandy and France, 
who were distinguished by the chara.cters 
of piet.y, de('Ol'ou
 morals, and a love of 
literature, This mea.
ure was an impor- 
tant addition to the civilization of the 
islnnd," &c, lIi
t, of }
ngland, vol. i. p. 
104. Admitting- this to be partly true, 
though be would have found by no means 
so favorable an account of the Norman 
prelates in Ordericus Vi t.alis, if he had 
read a few pag-es beyond the pns
agp
 ,to 
which he refers, is it consonant to hlß- 
torical justice that a violent act, like the 
deposition of almost aU the An
lo-
:txon 
hierarchy, should be t'poken of m n. tone 
of praise, which the whole tenor of the 
para
raph conveys? 
3 Becket is saiù to have beE'n the firs 
Engli
hman who reached any consider 
ß,ble dignity. Lorù Lytteltou's IIi
t, of 
Henry II, vol. ii, p, 22, And E:ldmer 
declares that Henry T. would not place 
a sing-Ie Eug-lishman :It the head o,f n. mon- 
as ten' , Si Anghls erat, nulhl vlrtuS, ut 
hono're aliquo ùignus juilicaretur, cum 
poterat aùjuvarc, p. 110. 
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and the chartlcters in 1vhich it was written ,vere rejected as 
barbarous; in all schools, if \ve trust an authority often quoted, 
children were taught French, and the laws \vere administered 
in no other tongue. 1 It is ,veIl known that this use of" E"rench 
in all legal proceedings lasted till the reign of Edward III. 
Several English nobles, desperate of the fortunes of their 
country, sought refuge in the court of Constantinople, and ap- 
proved their valor in the wars of Alexius against another 
Norlnan conqueror, 
carcely less celebrated than their o\vn, 
Robert Guiscard. Under the name of Varangians, tho:3e true 
and faithful supporter
 of the Byzantine empire preserved to 
its dissolution their ancient Saxon idioln. 2 
An extensive spoliation of property accompanied these 
revolutions. It appears by the great national 
urvey of 
Domesday Book, completed near the clo
e of the Conqueror's 
reign,S that the tenants in capite of the crown were generally 


1 Ingulfus, p, 61. Tantum tUllC An- 
glicos abominati sunt, ut quantocunque 
merito pollerent, de digllit:ttibus repellè- 
bantur; et multo minus habiles alieni- 
genre de quàcunque alia natione. quæ 
sub cælo est, extitissent, gratanter assu- 
mcrentur, Ipsum etiam idi011la tantum 
abhorrebant, quod leges terræ, statutaque 
Anglicorum regum lingua Gttllkà trac- 
tarentur; et pueris etiam in !!Icholis prin- 
cipia litèrarum grammat.ica Gallicè, ac 
nOll Anglicè traderentur; modus etiam 
scribendi Anglicus omitteretur, et rnodns 
Gallicus in chartis et in libris omnibu!:i 
admitteretur, 
But the passage in Ingulfus, quoted 
in support of this position, has been 
placed by Sir F. Pal grave among the 
proofs that we have a forgery of the four- 
teenth century in that historian, the facts 
being in absolute contradiction to him. 
"Before the reign of Henry III. we can- 
not di
cover a deed or law drawn or t'01ll- 
pm'ed in French. Instead of prohibiting 
the English language, it was employed 
by the Conqueror alJd his SucceSf;ors in 
their charters until the reign of Henry 
II., when it wag superseded, not by the 
French. but by the Latin language. whi('h 
had been gradually gaining or rather re- 
gaining ground," Edinb. Rev, xxxiv. 
262, ., The Latin language halt given 
way in a great measure, from the time of 
Canute, to the verna.cular Anglo-Saxon. 
Several charters in tl1e latter language 
occur before j but for fifty yea,rs eUI,Hng 
with the Conquest, out of 254 (published 
in the fourth volume of the Codex Dip- 
lomaticus)
 137 are in Anglo-Saxon, and 
only 117 in Latin." Kemble's Preface, 
p,6, 


If I have rightly translated, in the text 
of Ingulfus, leges tractarentur by admin- 
istered. the f:tlsehooù is manifest; since 
the ht'vS were administered in the county 
and hundred courts, and certainly not 
there in :French. I really do not per- 
ceive how this pa

age could have heen 
written by Ingulfus, who must have 
known the truth; at all events, his te:-:ti- 
mony must be worth little on any sub- 
ject, if he could so palpably misrf'prespnt 
a matt('r of public notoriety, The sup- 
position of entire forgery is one which we 
should not admit without full proof; 
but, in this instance, there are perha.ps 
fewer difficulties on this siùa than on 
that of authenticity. 
2 Gibbon, vol. x, p, 223, No writer, 
except perhaps the Saxon Chronicler. is 
80 full of \Villiam's tyranny as Ordericus 
Vitalis, See particularly p, 50í, 512. 
514, 521, 523, in Du Chesne, Hist, NOl'Lll. 
Script. Ordericus was an En
lishrnan, 
but passed at ten years old, A,D. 1084, 
into Normandy, where he became pro. 
fessed in the monastery of Eu. IbiJ, p. 
924. 
3 The regularity of the course a<.1ol'ted 
when this record was compiled is very 
remarkable; and affords a satisfa.ctory 
proof that the business 01 the govt'rnmcnt 
was well cond ucted, and with much less 
rudeness than is usually supposed. The 
cOllunissioners were furnished with in- 
terrogatories, upon which they examined 
the jurors of the shire and h undreJ, anù 
also such other witnesses as they thought 
expedien t, 
Hie subscribitur inquisicio terrarum 
quomodo Barones lteges inquirunt, viùe. 
licet, per sacramentum vicecomitis Sciræ 
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foreigners. Undoubtedly there were a fe,v left in almost 
every county ,vho still enjoyed the e
tate:3 v.hich they held 
under Eùward the Confessor, free from any superiority but 
that of the cro,vn, and ,vere denon1Ïnated a:; in foriner tinlCs 
th k . , I 1 C .' , 
e 
Ing s t lanes. ospatnc, son perhaps of one of that 
name who had possessed the earldom of Northumberland 
hpld fo
ty-one manors in Yorkshire, though many of thenl ar
 
stated In DOlnesday to be \vaste. nut inferior freehulùers 
were much less disturbed in their e8tates than the higher cla
s. 
Bra
y 
aintains t
at the Engli
h had suffered universally a 
depri yatIon of theIr lands. But the valuable labors of Sir 
Henry Ellis, in presenting us váth a corl1plete analysis of 
Don1esday Book, afford an opportunity, by his list of mesne 
tenants at the time of the survey, to form some approximation 
to the relative nUlnbers of English and forcigner
 holùing 
manors under the immediate vassals of the crown. The bap- 
tismal nalnes (there are rarely any others) are not ahvays 
conclusive; but, on the ,vhole, ,ve learn Ly a little practice to 
distingui
h the N orlnan frolll the Anglo-Saxon. It woul(l be 
manife
t, by running the eye oyer some pages of this list, ho,v 
considerably mistaken is the supposition that fe,v of Engli
h 
birth held entire manors. Though I will not no'v affirm or 
dpny that they were a majority, they form a large proportion 
of nearly 8000 'lnesne tenant:-:,2 ,vho are sUlnn1ed up by the 
diligence of Sir Henry ELIi5. And ,ve D1ay presume that 
they ,vere in a very much greater proportion alTIOng the 
" liberi homines," ,vho held lands, subject only to free services, 
seldom or never very burdendOlne. It Inay be added that 


et omnium Baronum et eorum Franci- 
genarUll1 et toeius centuriatus - prcsbi- 
teri præpositi VI villani uniuscujusq ue 
villæ [
ic].-Deinùe quomodo yoc-atur 
mansio. quis tenuit eam tempore Regis 
Edwardi, quis modo tenet, quot hid.æ, 
q uot carrucatæ in domino quot homines, 
quot villani, qnot cotarii, quot servi, 
quot liberi homines, quot f;oC'hemanui, 
quantum f;ilvæ, quantum prati, quot 
pascuorum, q uot molidenæ, q uot pi
cinæ, 
qn:tntull1 est ad.ùitum vel ablatmu, quan- 
tum valebat totum simul; et quantum 
moùo; quantum ibi f:uisque liLer homo 
vel sochemanU8 habuit vel habet. Hoc 
totum tripliciter, fõ;C'ilicet tempo.re, Regis 
Ædwardi; et q uauùo Rex Wlllll'lmus 
dedit; et quomoùo sit mol.1o, et i'i ylus 
potest haberi quam ha.ùe:ttur, 1st! ho- 
minesjuraverunt (then follow the n:lUw

. 
Inquisitio Elieusis, p. 497, Palgra"\'e, 11, 
444, 


1 Brady, whose unL.lirness always 
keeps pace with his abilit,v, pretends 
that all these were menial officers of tho 
kin.y's hou
eholù, But 1l0twithsta1l!ling 
the C'>difficulty of l.1i
proving these grat,!i- 
tous suppositions. it ,i
 pretty, ccr[a
n 
that many of the EnglIsh proprIetors In 
Dome.."I;ty could. not have been of this 
description, See p., 9
, 153. 
18, 219, 
o.n,1 othpr placcs, The questIOn, how- 
ever was not worth a battle, though it 
llutkes a figure in the controversj of 
Normans ",nu Anti-Normans, het\\een 
DugLlale &.nd Brad.y on the one sitle, Rnd, 
T"'rrell Pet y t and Attwood 011 the 
,T, , 
other, 

 Ellis's Introduction to Domp
fla,y, 
vol. ii. p, 811, I' 'rhe tenants in c:tpite, 
incluùin
 ecclesia......tical corporatIOns, 
nmounted scar(.pl.,' to BOO; the unùer- 
tenants were j8ï1,
' 
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many NOl'lnanS, as ,ve learn from history, married English 
heires
e
, rendered so frequently, no doubt, by the violent 
deaths of their fathers and brothers, but still transmitting 
ancient rights, a
 ,veIl as native blood, to their posterity. 
This might induce us to su
pect that, great as the spoliation 
IDHbt appear in modern times, and almost completely as the 
nation ,vas excluded from civil pow"er in the cOIDrllOn\vealth, 
there is some exaggeration in the language of those "Titers 
,vho represent theln as universally reduced to a state of penury 
and 
ervitude. And this suspicion may be in some d(Jgree 
just. Yet these \vriters, and especially the most English in 
feeling of then} all, 1\1. 'rhierry, are ,varranted by the language 
of conteillporary authorities. An important passage in the 
Dialogus de Scaccario, written to,vards the end of Henry 
111,'8 reign., tenùs greatly to dinlinish the favorable impres- 
sion \vhich the Saxon names of so l11any Inesne tenants in 
DOlllesday Book ,vould create. If ,ve may trust Gerva.se of 
Tilbury, author of this little treatise, the estates of those ,vho 
had borne arms against 1Villiam were alone confiscated; 
tbough the others 'v ere subjected to the feudal superiority of 
a Norman lord. But ,vhen these lords abused their power 
to dispossess the native tenants. a clamor ,vas raised by the 
English, and complaint made to the king; by whom it was 
ordered (if ,ve rightly understand a passage not devoid of 
obscurity) that the tenant might make a bargain ,vith his lord, 
so as to secure himself in possession; but that none of the 
English should have any right of succession, a fresh agree- 
n1ent ,vith the lord being r
quired on every change of tenancy. 
The Latin ,vords ,,,ill be found belo,v. 1 This, as here expressed, 


1 Post regni conquisitionem, post jus- dominis suis odio
i passim a possessioni. 
tam rebeUium subversionem, cum rex bus pellerentur, nee esset qui abJatis 
ipse regisque proceres Ioca nova perIus- restituerit, comlllunis indigenarum ad 
trarent, facta est inquisitio diligens, qui regem pervenit querimonia, qua8i sio 
fuerunt. qui contra regem in bello dimi- omnibus exosi et rebus spoliatis ad alien. 
cant<>s p('r fugam se salvaverant, His igenas transire cogerentur, COlUlllunicato 
omnibus et item hæredibus eorum qui tantum super his consilio, decretum est, 
in beao occubuerant, spes omnis terra- ut quod a dominis suis e,\igentibus 
rum et fundorum atque redituum quos meritis interveniente pa
tione Iegitima 
ante possederant, præelusa est; magnum poterant obtinere, HUs inviolabilis jure 
namque reputabant frui vitro beneficio concederentur; cæterum autem nomine 
sub inimicis. Verum qui vocati ad bel- successionis a temporibus subactæ gentiB 
lum necdum convenerant, vel familiari- nihil sibi vindicarent. . . . Sic igitur 
bus vel quihuslibet necessariis occupati quisquis de gente subacta fundos vel 
negotiis non interfuer:tnt, cum tractu aHquid hujusmoùi possidet, non qu('d 
temporis devotis obsequiis gratiam do- ratione succesl'ionis deb
ri sibi vide. 
minorulll pos
edi8sent sine spe succes- batur, adeptus est j sed quod solummodo 
sionis, filii tantum pro volupta.te [sic, vo- meritis suis exigentibus, vel aliqua. pac- 
luntate?] tamen dominoruIll po
sidere tione intervenieute, obtilluit. Dial, de 
cæperunt succedente vero tempore cu
 Scaccario, c, 10. 
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suggests something like an uncertain relief at the l\trd's will 
and paints the condition of the Engli
,h tenant as wretcheal; 
de
ende?t. But a
 ins
ru
ent published by Spelman, and 
whIch "vIll be fou
1d In WIllnns, Leg. Ang-. Sax, p. 287, gives a 
more favorable VIe\V, and asserts that'Villiam permitted tho:--e 
who had taken no part against him to retain their land
; 
though it appears by the very same record that the Normans 
did not much regard the royal precept. 
But ,vhatever may have been the legal condition of the 
English J?e
ne .ten
nt, by knight-service ?r socage, (for the 
case of vIlleIns IS of course not here consIdered,) durinO' the 
first two Norman reigns, it secn1S evident that he ,vas prot
cted 
by the charter of Henry I. in the hereditary possession of his 
lands, subject only to a "la,vful and just relief to,vards his 
lord." For this charter is adc1res
ed to all the liege men of 
the crown, "French and English;" and purports to aboli
h all 
the evil customs by ,vhich the kingdom had been oppressed, 
extending to the tenants of the barons as ,veIl as those of the 
cro,vn. )Ve cannot reasonably.,construe the language in the 
Dialogue of the Exchequer, as if in that late age the English 
tenant had no estate of fee-simple. If this had been the 
case, there could not have been the difficulty, which he rnen- 
tions in another place, of distinguishing among freemen or 
freeholders (liberi homine
) the Norman blood from the 
Englishman, ,vhich frequent intermarriage had produced. 
He Inust, we are led to think, either have copied some other 
writer, or made a careless and h\ulty statement of hi
 own. 
But, at the present, ,ve are only considering the state of the 
English in the reign of the Conqueror. And here ,ve have, 
on the one hand, a Inanifest proof from the Domesday record 
that they retained the usufruct, in a very great measure, of 
the land; and on the other, the strong testimony of contem- 
porary historians to the spoliation and oppression ,,,hich t
lCY 
endured. It seelUS on the 'v hole mo
t probable that, notwIth- 
standing innulllerable acts of tyranny., and a general expo
nre 
to contumely and insolence, they did in fact po
sess "yha
 t
ley 
are recorded to have possessed by the N orn1an Commls";lon- 
ers of 1085. 
The vast extent of the N onnan estates in capitei::; apt to 
deceive us.. In reading of a baron ,vho held forty or fin)" or 
one hundred manors ,ve are prone to fitncy hi
 ,ycalth some- 
thin
 like ,vhat a si:uilar e
tate would produce at this day. 
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But if ,ve look at the next ,vords, '\ve shall continually find 
that some one else held of him; and thi,;; ,vas a holding by 
knight's service, subject to fcudal incidents no doubt, but not 
leaving the seigniory very lucrative, or giving any right of 
p05sessory ownership over the laud. The real posse
 "ions 
of the tenant of a manor, whether holding in chief or not, 
consisted in the deme
ne lands, the produce of 'which he ob- 
tained without cost by the labor of the villeins, and in ,vhat- 
ever other payments they might be bound to make in money 
or kind. It ,vill be remembered, what has been more than 
once inculcated, that at this time the villani and bordarii, that 
is, ceorls, ,vere not like the villeins of Bracton and Littleton, 
destitute of rights in their property; their condition was tend.. 
ing to the lo,ver stage, and with a Norman lord they were in 
much danger of oppression; but they ,vere " la\v-,vorthy," they 
had a civil status (to pass from one technical style to anothér), 
for a century after the Conquest. 
Yet I ,vould not extenuate the calamities of this great 
revolution, true though it be that much good was brought out 
of them, and 
bat ,ve owe no trifling part of ,vhat inspires 
self-esteem to the Norman element of our population and our 
polity. England pai3sed under the yoke; she endured the 
arrogance of foreign conquerors; her children, even though 
their loss in revenue may have been exaggerated, and still it 
was enorlllOUS, became a lo\ver race, not called to the coun- 
cils of their soyereign, not sharing his trust or his bounty. 
They were in a far different condition from the provincial 
Romans after the conquest of Gaul, even i
 ,vhich is hardly 
possible to determine, their actual deprivation of lands should 
have been less extensive. For not only they did not for sev- 
eral reigns occupy the honorable stations ,vhich SOllletÌmes 
fell to the lot of the Roman subject of Clovis or Alaric, but 
they had a great deal more freedom and importance to lo
e. 
Nor had they a protecting church to mitigate barbarous su- 
periority; their bishops ,,,ere degraded and in exile; the 
footstep of the invader was at their altars; their monasterics 
were plundered, and the native monks insulted. Rome 
herself looked with little favor on a church which had pre- 
served some measure of independence. Strange contrast to 
the triumphant episcopate of the l\ierovingian kings! 1 


1 The oppression of the English during described by the Norman historians 
the first reigns after the Conquest is fully themselves, as well as by the SJ1,XO
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Besides the severities exercised upon the EnO'lish after 
p,very insurrection, t\VO instances of "rillÜun's un- (:) 
sparing cruelty are ,yell know1l, the devastation of D f e

Q
'lh h .O!1 
,r k 1 . d f 1 0 
 orK8 Ire 
.J.. or 
s ure an 0 tile N e\v Forest. In the former, and New 
,vhich ha? the, tyra
t's plea, nece.ssity, for its prc- Forest. 
text, an InvaSIon beIng threatened froin Deninark the ,vhole 
country between the 'I'yne and the Humber ,vas Ìaid 
o des,. 
olate, that for nine years afterwards there ,vas not an inhab-. 
it
d ,:illa.ge, an
 hardly an inhabitant, left; the ,va
ting of 
tlns dIstrIct havIng been 
ollo,ved by a fhmine, ,vhich 
wcpt 
away the whole populatIon.! That of the Ne,v }4 orest 
though undoubtedly less calamitous in its effects, seems eve
 
more monstrous from the frivolousness of the cause. 2 He 
affore:3ted several other tracts. And these favorite dellicsnes 
of the Norman killg.s '\vere protected by a syste111 of iniqui- 
tous and cruel regulations, called the Forest Ltt\vs, \vhich it 
became aÜer,varùs a great object ,,'ith the a
;sertor;:; of liL
r- 
ty to correct. The penalty for killing a stag or a Loar ,vas 
10s:5 of eyes; for Willialn loved the geeat gallie, says the 
Saxon Chronicle, as if he had been their HÜher. 8 
A more general proof of the ruinous oppre
sion of William 
the Conqueror Il1ay be deduced from the comparative condi- 


Chronicle, Their testimonies are well 
collected by M, Thierry, in the second 
volume of his valuable history. 
ll\Ialmsbury, p,103; Hoveden, p, 451; 
Orderic, Vita1is, p, 514, The desolation 
of Yorkshire continued in l\Ialmsbury's 
time, sixty or seventy years afterwards; 
nudum omnium solum usque ad hoc 
etiam tempus, 
2 l\Ialmsbury, p, 111. 
3 Cbron, Saxon, p, 191, M Thierry 
conjectures that these severe regulations 
had a deeper motive than the mere pres- 
ervation of game, and were intended to 
prevent the English from assembling in 
arms on pretence of the chase. Vol. ii, 
p,257, But perhaps this is not neces- 
sary, 'Ve know that a disproportionate 
severity has often gua.rded the beasts and 
birds of cba:::;e from depredation, 
Allen admits (Edinburgh Rev. xxvi. 
355) that the forest-laws seem to bave 
been enacted by t.he king's sole author- 
ity; or, as we may rather say. that they 
were considered as a part of his prerogoa.- 
the, The royal fore
ts were protected 
by extraordinary penalties even before 
too Conquest, "The royal forests were 
pa.rt of thB demesne of the crown, 1'hey 
were not included in the territoria.l divis- 


ions of the kingdom, civil or ecclesias. 
tical, nor governed by the ordinary courts 
of law, but were set apart for the rccrea- 
tion and diversion of the king. as waste 
lands, which he might use anù dit:pose of 
at pleasure," "Forestæ," says Sir Henry 
Spelman, "nec viilas propriè accepere, 
nec parochias, nec de corpore alieujus 
comitatns vel episcopatûs habitæ sunt, 
sed extraneum q uidùam et tèris ll:ltUID t 
ferino jure, non civili, non municipali 
fruebautur; re
elll in olllnibus u
nos- 
centes dominulll unicum et ex arbitrio 
disponentem." Mr, Allen quotes after- 
warùs a pa.
sage from the 'Dialogus 
de Seacrario,' which indieatcs the pecu- 
liarity of the forc:-it-Iaws, ",ForestaruID 
ratio, pæna qu,oque vel ab!'olutio delin- 
quentiull1 in cas, sive pecunia-ria. fuerit 
sive corporalis, seor...im nb alii
 rt..gn,i j,u- 
diciis secernitur, et soliug regls ar
lt
lO, 
vel cujuslibet fiuniliaris all hoc speclahter 
deputati subjicitur, Lcgibu
 quiùe
 
propriis sub
i8tit; qua,s IlO
 
0ll1l1l
111 
reglJi jure, sed voluntllrm prll)(,llHll1l 111- 
stitutionc subnixas dicunt," 'I'he forc:,ts 
were, to U.-1e a \\ orù in rather at! op- 
posite sense tu the usual, an oa
l
 01 
d
spotism in the wiùst of the old com, 
won law 
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tion of the English to,vns in the reign of Ed \vard 
Proofs of C h f D 
depopulation the onfessor, and at t e compilation 0 omesday. 
from Domes. At the foriner epoch there ,vere in York 1607 in- 
day Book, 
habited houses, at the latter 967; at the former 
there ,vere in Oxford 721, at the latter 243; of 172 houses 
in Dorche:3ter, 100 were destroyed; of 243 in Derby, 103 ; 
of 487 in Chester, 205. Some other towns had suffered less, 
hut 
carcely anyone fails to exhibit Inarks of a decayed 
population. As to the relative numbers of the peasantry 
and value of lands at these two period:-;, it \votlld not be easy 
to assert anything without a laborious examination of DOlnes- 
day Book. 1 
rrhe den1esne lands of the crown, extensive and scattered 
Domains of over every county, ,yere abundantly sufficient to 
the crown, support its dignity and magnificence; 2 and ,\Villiail1, 
far from ,vasting this revenue by prodigal grants, took care to 
let them at the highest rate to fann, little caring ho\v much the 
culti vators were racked by his tenants. 3 Yet his exactions, 
both feudal and in the \vay of tallage from his burgesses and 
the tenants of his vassals, were ahnost as violent as his confisca- 
tions. No source of income was neglected by him, or indeed 
by his successors, however trifling, unjust, or unreasonable, 
Riches of His revenues, if ,ve could trust Ordericus Vitalis, 
the Con- amounted to 1060l. a day. This, in mere ,veight 
queror. of silver, would be equal to nearly 1,200,000l. a 
year at present. But the arithlnetical statements of these 
writers are not Í1nplicitly to be relied upon. He left at his 
death a treasure of 60,000l, which, in conformity to his dy- 
ing request, his successor distributed among the church and 
poor of the kingdom, as a feeble expiation of the crirnes by 
vdlÌch it had been accumulated; 4 an act of disinterestedness 
whìch seems to prove that Rufus, amidst all hi
 vices, ,vas not 
destitute of better feelings than historians have ascribed 
to hiln. It might appear that '\Villiam had little use for his 
extorted '\
ealth. By the feudal constitution, as established 
during his reign, he cOlnlnanded the service of a vast army 


1 The population recorded In Domes- 
day is about 283,000; which, in round 
numbers, allowiug for women and chil- 
dren, may be called about a million, 
Ellis's Introduction to Domesday, vol. ii. 
p, 511. 
2 'fhey consisted of 1422 manors, 
Lyttelton's Henry II. vol. ii. p, 288. 


3 Chron. Saxon. p, 188, 
4 Hunt.ingdon, p, 371. Ordericus 
Vitalis puts a long penitential speech 
into William's mouth on bis death-bed. 
p.66, Though this may be his inv
n 
tion, yet facts seem to show the com- 
punction of the tyra.nt's conscience. 
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at its o,vn expense, either for domestic or continental \var- 
fare. But this ,vas not sufficient for his l )ur pose ' ll ' 
. , 

re
 
lIke other tyrant
, he put greater trust in merce- nary troops, 
nary. obedience: Some of his predecessors had kept bodies of 
DanIsh troops In pay; partly to be secure aO'ain3t their hos- 
tility, partl
 from, the convenience of a reg
lar arl11Y, and 
the love whIch pnnces bear to it. But 'Villiam carried this 
to a much greater length. He had ahvays 
tipendiary 801- 
tiers at his command. Indeed his army at the Conqucst 
could not have been 8,vollen to such numbers by any other 
means. They ,vere drawn, by the allurement of high pay, 
not from France and Brittany alone, but Flander
, Germany 
and even Spain. 'Vhen Canute of DenI11ark threatened a
 
invasion in 1085, 'Vil1ianl, too conscious of his o,vn tyranny 
to use the arms of his English subjects, collected a l11erce- 
nary force so vast, that men ,vondered, says the Saxon Chron- 
icler, ho,v the country could Inaintain it. This he quar- 
tered upon the people, according to the proportion of their 
estates.! 
'Vhatever may be thought of the Anglo-Saxon tenures, it 
is certain that those of the feudal sy.steln \Vere Feudal sys- 
thoroughly established in England under the Con- tern estab- 
queror. It has been observed, in another part of lished. 
thi:s work, that the rights, or feudal incidents, of ,vardship and 
marriaO'e ,vere more common in EnO'land and Normand y 
o 0 
than in the rest of France. They certainly did not exist in 
the foriner before the Conquest; but ,vhether they ,vere an- 
cient custolns of the latter cannot be a.scertained, unless ,\re 
had more incontestable records of its early juri'prudcnce. 
FOi-- the Great Custolnary of Norlnandy is a conlpilatioll :1:1 
late as the reiO'n of Richard Cæur-de-Lion, when the law
 of 
EnO'land miO'ht have P assed into a country so long anù inti- 

 0 1 , k 
mately connected ,vith it. But there appears rea:-,on to t un r 
that the seizure of the land:s in ,vard:-,hip, the selling of the 
heiress in marriaO'e ,vere ori O'inall v deelned rather acts of 
o , ð J 
violence than conforlnable to ]a,v. For Henry I.'s charter 
expressly promises that the mother, or next of kin, ::)
l
l havo 
the custody of the lands as ,veIl as per
on of 
he hen". All,Ù 
as the charter of I-Ienry II. refers to and confÌnns that of IllS 
1 Chron. Saxon. p, 185; Ingulfus, p. e
se debebit; et præcipio ut barOl
cs met 
79. similiter se contine:mt erg.\. films vel 
2 Terræ et liberorum custos erit <;;ive filia
 vel uxores homillum rneorum. 
uxor, sivealius propinquorulll, quiju
tug Leges Anglo-Saxonicæ, p. 234. 
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grandfather, it seems to follow that what is caned guar- 
aianship in chivalry had not yet been established. At least 
it is not till the assize of Clarendon, confirmed at N orthamp.. 
ton in 1176, 1 that the custody of the heir is clearly reserved 
to the lord. 1Vith respect to the right of consenting to the 
marriage of a felnale vassal, it seems to have been, as I have 
e13e\vhere observed, pretty general in feudal tenures. But 
the sale of her person in marriage, or the exaction of a sum 
of money in lieu of this scandalous tyranny, ,vas only the law 
of England, and was not perhaps fully authorized as such till 
the :statute of }\;Ierton in 1236. 
One innovation made by "\Villiam upon the feudal law is 
very deserving of attention. By the leading principle of feuds, 
an oath of fealty ,vas due from the vassal to the lord of 'v horn 
he immediately held his land, and to no other. The king of 
France, long after this period, had no feudal and scarcely any 
royal authority over the tenants of his O'Vl1 vassal
. But 
Willianl received at Salisbury, in 1085, the fealty of all land- 
holders in England, both those ,vho held in chie
 and their 
tenants; 2 thus breaking in upon the feudal compact in its 
most essential attribute, the exclu:5i ve dependence of a yassal 
upon his lord. And this may be lieckoned among the several 
causes \vhich prevented the continental notions of indepen- 
dence upon the cro\vn from ever taking root among the Eng- 
lish aristocracy. 
rrhe best measure of William ,vas the establishment of pub- 
P t ' lie P eace. He permitted no rapine but his o\"'n. 
reserva Ion. . 
of public The feuds of prIvate revenge, the la\vlessness of 
peace, robbery, were repressed. A girl laden ,vith gold, 
if ,ve believe sOlne ancient \vriters, might have pas3cd safeJy 
through the kingdom. 3 But this ,vas the tranquillity of an 
imperious and vigilant de
potism, the degree of 'v hieh may be 
measured by these effects, in ,vhich no Ílnprovelncnt of civili- 
zation had any share. There is assureùly nothing to ,vonder 


1 Leges Anglo-Saxonicæ, p, 330, 
2 Cbron, Saxon, p, 187. The oath of 
allegiance or fealty, for they were in 
spirit the same, had been due to the king 
before the Conquest; we find it among 
the laws of Edmund, Allen':;:; Inquir,)', 
p, 68, It was not, therefore, likely that 
'\Villiam would surrenùer such a tie upon 
his subjects, But, it had also òeen usual 
in France under Charlemagne, and per- 
haps later, 


3 Chron, Saxon, p.190; ],1, Paris, p, 10. 
I will not omit one other circumstance, 
apparently prai
eworthy, which Oderi- 
cus mentions of \Villiam, that he tried 
to learn English, in order to render 
justice by understanding every man's 
complaint, but fa,iled on accoun t of his 
aùvanced age. p, 520, This was in the 
early part of hig reign, before the reluc- 
tance of the English to submit had ex- 
asperated his di.,positiou. 
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at in the detestati?n with \vhich the English long regarded 
the memory of this tyrant. 1 Son1e advantaO"es undoubtedly 
in the course of human affair;:;, eventually 
pranO' from th
 
N or
an. c
nquest.. !h
 in v
der;:;., though ,vitho
t perhaps 
any Intru1SIC superIorIty In socIal vIrtues over the native EnO'.. 
lish, degraded and barb
ous a
 these are represented to u
, 
had at least that exterIor polIsh of courteou8 and chivalric 
manners, and that taste for refinement and maO'nificence \vhich 
o , 
serve to elevate a people from mere savage rudeness. Their 
buildings, sacred as ,veIl as d0l11estic, bec
une more 
ub::,tantial 
and elegant. The learning of the clergy.. the only class to 
WhOlll that ,vord could at all be applicaùle, ù('came infinitely 
Inore respectable in a short time after the Conquest. And 
though this may by some be ascribed to the general improve.. 
ments of Europe in that point during the t,velfth century, yet 
I think it "
as partly o\ving to the more free intercourse ,vith 
France, and the closer dependence upon Rome, ,vhich that 
revolution produced. This circumstance ,vas, ho\vever, of no 
great n10ment to the English of those times, ,vhose happiness 
could hardly be effected by the theological reputation of Lan.. 
franc and Anselln. Perhaps the chief benefit which the na- 
tives of that generation derived from the government of'Vil- 
liam and his successors, next to that of a more vigilant police, 
was the security they found frolll invasion on tbe side of Den.. 
Inark and N or\vay. The high reputation of the Conqueror 
and his sons, ,vith the regular organization of a feudal n1ilitia, 
deterred those predatory arInies ,vhich had brought such re.. 
peated calamity on England in former times. 
The system of feudal policy, though derived to England 
from a French source, bore a very different ap- Difference 
P earance in the two countries. Frane-e, for about between the 
d feuùal pol- 
two centuries after the house of Capet had u
urpe iCJ' in Eng- 
the throne of CharlemaO'ne's P osterit y , could hardly E la.nd and 
o rance. 
be deemed a regular confelleracy, much less an . 
entire monarchy. But in England a government, feudal 
n- 
deed in its form, but arbitrary in its exercise, not only Dlaln- 
mined subordination but almost extinO'uished liberty. Seyeral 
causes seem to hav
 conspired to,vards this radical di
('rence. 
In the fir
t place, a kingdon1 comparatively slnall IS luuch 
more easily kept under control than one of vast extent. And 


1 w. l\1alnu;b, Præf. ad 1. ill, 
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the fiefs of Anglo-Norman barons after the Conquest were 
far l(J
s considerable, even relatively to the 8i2e of the two 
countries, than those of France. The earl of Chester held, 
indeed, almost all that county; 1 the earl of Shre,vsbury, 
nearly the ,vhole of Salop. But these domains bore no com- 
parison ,vith the dukedom of Guienne, or the county of Tou- 
louse. In general, the lordships of William's barons, whether 
thi
 ,v ere owing to policy or accident, were exceedingly dis- 
persed. Robert earl of l\Ioreton, for example, the most richly 
endo\ved of his folIo\vers, enjoyed 248 manors in Corn,vall, 
54 in Sussex, 196 in Yorkshire, 99 in Northamptonshire, be- 
sides n1any in other counties. 2 Estates so di
oilled, however 
Îmlnense in their aggregate, "rere ill calculated for supporting 
a rebellion. It is observed by l\Iadox that the knight's fees 
of almost every barony ,vere scattered over various counties. 
In the next place, these baronial fiefs \vere held under an 
actual derivation from the cro\vn. The great vassals of France 
had usurped their dominions before the accession of Hugh 
Capet, and barely submitted to his nominal sovereignty. 
They never intended to yield the feudal tributes of relief and 
aid, nor did some of them even ackno\vlec1ge the suprelnacy 
of his royal jurisdiction. But the Conqueror and his succes- 
sors imposed what conditions they would upon a set of barons 
who owed all to their grants; and as mankind's notions of right 
are generally founded upon prescription, these peers gre,v 
accustomed to endure many burdens, reluctantly indeed, but 
without that feeling of injury ,vhich \vould have refo:isted an 
attempt to impose them upon the va
sals of the French cro\vn. 
For the same reasons the barons of England were regularly 
summoned to the great council, and by their attendance in it, 
and concurrence in the measures which \vere there resolved 
upon, a compactness and unity of interest was given to the 
monarchy which was entirely wanting in that of France. 
We may add to the circumstances that rendered the crown 
powerful during the first century after the Conquest, an 


1 This was, upon the whole, more 
like a great French fief than any English 
earldom, Hugh de Abrincis, nephew of 
'Villia,m I" had barons of his own, one 
of whom held forty-six and another thirty 
manors. Chester was first called a 
county-palatine under Henry II,; but it 
previously possessed aU regalia.n rights 
of jurisdiction. After the forfeitures of 


the hOUf

e of :Montgomery, it acquired 
all the country between the :Merseyand 
Ribble, Several eminent men inherited 
the earldom; but upon the death of the 
most distinguished, Ranulf, in 1232, it 
fell into a female line, and soon escheated 
to the crown. Dugdale's Baronage, p, 45 
Lytteltûn's Henry II., vol. ii. p. 218. 
2 Dugdale's Baronage, p, 25. 
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extreme antipathy of the native EnO'lish to\vard
 
tl .. d B h W ' ll ' t> Hatred of 
lelr InVa ers. ot I lam Rufus and IIenry I. English to 
made use of the former to strengthen themselves Normans. 
against tl
e atte
pts of their brother Robert; though they 
forgot theIr promIses to the English after attaillinO' their ob.. 
ject. I A fact Inentioned by Ordericus Vitali
 illu
trates the 
advantage which the government found in this national ani- 
mosity. During the siege of BridO'enorth , a town belonO'inO' 
') ':'-' 
 t> 0 I:) 
to Robert de Belesme, one of the mo
t turbulent and po,velful 
of the Norn1an barons, by Henry J, in 1102, the rest of the 
nobility deliberated together, and came to the conclusion that 
if the king could expel so distinguished a subject, he ,voulcl be 
able to treat them all as his servants. They endeavored 
therefore to bring about a treaty; but the English part of 
I-Ienry's army, hating Robert de Belesme as a Norman, urged 
the king to proeeed ,vith the siege; which he did, and took 
the castle. 2 
Unrestrained, therefore, comparatively speaking, by the 
aristocratic P rinci p les \vhich influenced other feudal T f 
yranny 0 
countries, the adn1inistration acquired a tone of the Norman 
rigor and arbitrariness under "Tilliam the Con- government, 
queror, ,vhich, though sometimes perhaps a little mitigated, 
did not cease during a century and a half: For the first 
three reigns ,ve must have recourse to historians; ,vhose 
language, though vague, and perhaps exaggerated, is too 
uniform and impressiye to leave a doubt of the tyrannical 
character of the government. The intolerable exactions of 
tribute, the rapine of purveyance, the iniquity of royal courts, 
are continually in their mouths. "God sees the ,vretehed 
people," says the Saxon Chronicler, " nlost unjustly oppressed; 
first they are despoiled of their po;;sessionð, then butchered. 
This ,vas a grievous year (1124). 'Vhoever had any prop- 
erty lost it by heavy taxes and unjust decrees. " 8 The sall1e 
ancient chronicle, \vhich appears to have been continued frOlll 
time to time in the abbey of Peterborough, frequently utter.5 
similar notes of lamentation. 
FroIn the reign of Stephen, the miseries of ,vhich are not 
to my immediate purpo::;e, so far as they proceeded from 


1 W, l\Ialmsbury, p, 120 et 156, R, pote!ò1t narrari miseria, says Roger de 
H d 461 Ch S P 194 Ho veden , q uam sustinuit ilIo tempore 
ove en, p, , ron, axon" , te 
2 Du Che
ne, Script, Norman, p, 807, [eirc, ann. 1103] terra Anglol'um prop r 
8 Chroll. 
a.xon. p, 228, Non facile regias exactiones. p.470, 
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anarchy and intestine war,! we are able to trace 
Its exactions. I I f b ' . d 2 
t Ie c laracter 0 government y eXIsting recor s. 
These, digested by the industrious l\Iadox into his I-listory 
of the Exchequer, gives us far more insight into the spirit 
of the constitution, if we may use such a ,vord, than all our 
monkish chronicles. It ,vas not a sanguinary despotism. 
flenry II. ,vas a prince of remarkable clenlency; and none 
of the Conqueror's successors ,vere as grossly tyrannical as 
himself: But the systenl of rapacious extortion from their 
subjects prevailed to a degree ,vhich we should rather ex- 
pect to find alnong ea
tern slaves than that high-spirited 
race of Norlnandy whose reno"rn then filled Europe and 
A
ia. The right of ward:3hip ,vas abused by selling the heir 
and his land to the highest bidder. That of marriage was 
carried to a still grosser excess. The kings of France 
indeed claimed the prerogative of forbidding the n1arriagb 
of their vassals' daughters to such persons as 'they thought 
unfriendly or dangerous to themselves; but I am not a,vare 
that they ever cOlnpelled them to marry, luuch less that they 
turned this attribute of sovereignty into a means of revenue. 
But in England, ,vornen and even men, sin1ply as tenants in 
chie
 and not as ,vards, fined to the cro\vn for leave to In:lrry 
wholn they ,vould, or 110t to bG compelled to Inarry any 
other. 3 Towns 110t only fined for original grants of fran- 
chises, but for repeated confirmations. The Jc,vs paid ex- 
orbitant SUlns for every comlnon right of mankind, for pro- 
tection, for ju
tice: In return they were sustained against 
their Christian debtors in delnands of usury, which supersti- 
tion and tyranny rendered cllonllous. 4 J\Ien fined for the 
king'
 good-\vill; or that he ,yould relnit his anger; or to 
have his Inediation \vith their adver;..;::aries. Many fines seem 
as it 'were imposed in sport, if we look to the cause; though 


1 The following simple picture of that 
reign from the Saxon Chronicle may be 
worth inserting. ., The nobles and bish- 
ops built castles, and filleù them with 
devili:'\h anù wickeù men, and oppressed 
the people. cruelly torturing men for 
their money, They imposed taxes upon 
towus. and, when they had exham"ted 
them of everything. set them on fire, 
You might travel a day, and not find one 
man living in a town. nor any land in 
eultivati 011 , Never ùiù the country saf- 
fer greater evils, If two or three men 
were seen ritli 1 1g' up to a town, a.ll its in- 
habitants left it, taking them for plunder- 


ers. And this lasted. growing worse 
anù worse, throughout Stephen's reign. 
Men said openly that Christ and his 
saints were asleep," p,239, 
2 T!lC earlie::-:t record in the Pipe-office 
is that which i\la.ùox
 in conformity to 
the usage of other
, cites by the name of 
Magnum Rotulum quinto Stephani. !Jut 
in a particular dissertation, subjoined to 
his History of the j<
xclJequer, he inclines, 
though not dp('i:"ivf'ly. to refer this roo- 
orù to the reign of Henry I. 
3 1\Iadox,J c. 10, 
i Id, c. ,. 
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their extent, and the solemnity ,vith ,vhich they ,vere reeorded 
pro,:e the hUlllor to h,ave been difierently relished by the tw
 
partIes. Thus the bl
hop of 'Vinchcster paid a tun of O'ood 
wine for not reminding the king (John) to give a girdl
 to 
the countess of Albelnaele; and Robert de Vaux five best 
palfreys, that the 
ame king might hold his peace about 
Henry Pinel's ,vife. Another paid four marks for leaye to 
eat (pro licentiâ comedendi). But of all the abuses ,vhich 
deforlned the Anglo-Nonllan gover11111ent, none ,vas ::;0 flaO'i. 
tious as the sale of judicial redress. The king, ,vc are oft
n 
told, is the fountain of justice; but in those ages it ,va
 one 
which gold alone could unseal. l\Ien fined to have right 
done them; to sue in a certain court; to implead a certain 
person; to have restitution of land "which they had recovered 
at 1a-\v. 1 From the sale of that justice ,vhich every citizen 
has a right to den1and, it was an easy transition to ,vithholcl 
or deny it. Fines were received for the king's help against 
the adver
e suitor; that is, for perversion of justice, or for 
delay. Sometimes they ,vere paid by opposite parties, and, 
of course, for opposite ends. These were called counter- 
fines; but the money ,vas sometimes, or as Lord Lyttelton 
thinks invariably, returned to the unsuccessful suitor. 2 
An10ng a people imperfectly civilized the most outrageous 
injustice to,vard
 individuals may pass without the General 
slightest notice, lvhile in matters affecting the con1- taxes. 
munity the po,vers of government are exceedingly controlleù. 
It becomes therefore an Îlnportant question 'v hat prerogative 
these Norman king's ,vere used to exercise in raising Inoney 
and in o-eneralleO'i
lation. By the prevailing feuùal cu:-;toms 
the lord ,vas entitled to demand a pecuniary aid of his Y:lS- 
sals in certain cases. These "Tere, in England, to make his 
eldest son a kniO'ht to marr y his eldest daughter, and to ran- 
ð , 1 I ' 
SOln himself from captivity. Accordingly, ,y len SUC 1 Clr- 
CUIllstances occurred aids were levied by the crO"TIl upon its 
, k . 1 ' 
tenants, at the rate of a mark or a pound for every "lug It s 
fee. s These aids, being strictly due in the prescribed ca
e
, 


1 Madox, c. 12 and 13. 
2 The mm
t opposite instances of these 
exactiong are well selected from l\Ia.ùox 
by HUIDf::, Appendix II.; upon which 
account I have gone less into detail than 
would otherwi:;;.e have been necessary, 
3 The reasonable aid was fixeù by the 
sta.tute of "\Vestminster I" 3 Edw, I., 


c, 86. at twenty shilling!o1 for ewry 
knight's f{>e, and as much for every 2Ql, 
value of land held by socage, The nIll 
pour faire fitz ('hevalier mi
ht bp rai:--:eù 
when he entered into his fifæenth ) ('ar; 
pour fille marier, when she reached the 
age of seven. 
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,vere taken without requiring the consent of parliament. 
Escuage, ,vhich ,vas a COlllmutation for the personal service 
of military tenants in war, having rather the appearance of 
an indulgence than an imposition, 111Íght reasonably be levied 
by the king. 1 It ,va
 not till the charter of John that escu- 
age became a parlitUllen tary assessmen t; the custom of com- 
llluting service having then gro,vn general, and the rate of 
commutation being variable. 
None but military tenants could be liable for escuage; 
but the inferior subjects of the cro\vn \vere oppressed by tal- 
lages_ The den1esne land
 of the king and all royal to,vns 
were liable to tallage; an imposition far more rigorous and 
irregular than those ,vhich fell upon the gentry. Tallages 
,vere continually raised upon different towns during all the 
N orman reigns without the con:'"Jeut of parliarnent, ,yhich 
neither represented them nor careù for their interests. The 
itinerant justices in their circuit usually set this tax. Some- 
times the tallage ,vas assessed in gross upon a to,vn, and col- 
lected by the burgesses; sometimes individually at the judg- 
ment of the justices. There ,vas an appeal from an exces- 
siye assessment to the barons of the exchequer. Iuferior 
lords might tallage their O'wn tenants and demesne towns, 
though not, it seeIns, ,vithout the king's permission. s Cus- 
tOlllS upon the import and export of merchandise, of ,vhich 
the pri
age of wine, that is, a right of taking t,vo casks out 
of each vessel, seems the most material, ,vere immemorially 
exacted by the crown. There is no appearance that these 
originated \vith parliament. 4 Another tax, extending to all 
the lands of the kingdom, ,vas Danegeld, the ship-money of 
those times. This name had been originally given to the tax 
imposed under Ethelred II" in order to raise a tribute exact- 
ed by the Danes. It ,vas after\vards applied to a permanent 
contribution for the public defence against the same enelnie
. 
But after the Conque3t this tax is said to have been only 


1 Fit interdum, ut imminente vel in- 
surgente in regnum hostium rnachina- 
tione, decernat rex de singulis feodis 
militum summam aliquam solvi, marcam 
scilicet, vel lib ram unam; unde militibus 
stipendia vel donativa succedant, J11avult 
cnim princeps stipendiarios qUàlll do- 
mesticos bellicis exponere casibus, Hæc 
itaque sUffiilla, quia nomine Fcutorum 
solvitur, scutagiulll nonùnatur, Dialogus 


de Scaccario, ad finem. Madox, Rist. 
Exchequer, p, 25 (edit, in folio), 
2 The tenant in capite was entitJed to 
be reimbursed what would have been 
his escuage by his vassals even if be per. 
formed personal service, l\Iadox, c, 16, 
3 For the important subject of tallages, 
see l\Iatlox, c, 17, 
4 ì\I,tùox, c. 18. Hale's Treatise on 
the Customs in Hargrave's Tracts, vol. i, 
p. 116, 
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occasionally required; and the latest instance on record of 
its paYlnent is in the 20th of Henry II. Its in1position 
a.ppears to have been at the king's discretion. 1 
l"'he right of general legislation ,vas undoubtedly placed 
in the king, conjointly ,vith his great council,2 or, Right of 
if the expression be thought more propcr, ,vith legislation. 
their advice. So little opposition was found in these assem- 
blies by the early Norman kings, that they gratified their o,vn 
love of pomp, as ,veIl as the pride of their barons, by con- 
sulting thcln in every important business. But the limits 0 
legislative po\ver ,vere extremely indefinite. Ne,v la,vs, lik 
ne,v taxes, affecting the cOlnmunity, required the sanction of 
that assell1bly ,vhich ,vas supposed to represent it; but there 
,vas 110 security for indi viùuals against acts of prerogative, 
which ,ve should justly consider as n10st tyrannical. Henry 
II" the best of these monarchs, bani:;hed froin England the 
relations and friend::; of Becket, to the nlunbcr of four hun- 
dred. At another till1e he sent over fro111 Normandy an 
injunction, that all the kindred of those who obeyed a papal 
interdict should be banished, and their estates confiscated,S 
The statutes of those reigns do not exhibit to us many 
provisions calculated to maintain public liberty on 
a broad and general foundation. And although 

:'
:r

f 
the hnvs then enacted have not all been preserved, 
,orman 
yet it is unlikely that any of an extensively reme- mgs, 
dial nature should have left no trace of their existence. 'Ve 
find, ho,vever, 'v hat has sometimes been called the l\Iagna 
Charta of 'Villiam the Conqueror, published by vVilkins 
from a document of considerable authority.4 'Ve ,vill, enjoin, 
and grant, says the king, that all freen1en of our kingdom 
shall enjoy their lands in peace, free from all tallage, and from 
every unjust exaction, ;:;0 that nothing but their service la'v- 
fully due to us shall be den1anded at their hand,,:;.ú The Ia,vs 


1 IIenr, Huntingdon, 1. v. p, 205, 
Dialogus de Scaccario, c, 11, l\!aùox, c, 
17, Lyttelton's Henry II. vol. ii. p, 170, 
2 Glanvil, Prologus ad Tractatum de 
Commetuù, 
3 Hoveden, p, 496, Lyttelton, vol. ii, 
p, 530, The latter says that this edict 
must have been framell by the king with 
the advice and assent of his council, 
But if he means his great council, I 
cannot suppose that all the barons amI 
tenants in capite could have been duly 
summoned to a council helù beyond seas, 
VOL. II. 20 


Some English barons might doubtless 
have been with the king, as at Verneuil 
in 1176, where a mixed assembly of 
EnO'lish anù French enacted laws for 
both countries, Benedict, Abba.q apul! 
IInme, So at Northampton. in 1165 
several Norman barons voted; nor is 
any notice taken of this as irregular. 
]'itz Stephen. ibid. So unfixed, or rather 
unformeù, were all constitutional prin- 
ciples. [NOTE X,] 
4 [
OTE XL] ,. , 
5 Volumus etiam, ac firnuter præclpl. 
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of the Conqueror, found in Hoveden, are '\vholly different 
from those in Ingulfus, and are suspected not to have escaped 
considerable interpolation. 1 It is remarkable that no refer- 
ence is made to this concession of 1Villiam the Conqueror 
in any subsequent charter. A charter of I-Ienry I" the au- 
thenticity of '\vhich is undisputed, though it contains nothing 
specially expressed but a remission of unreasonable reliefs, 
,vardships, and other feudal burdens,2 proceeds to declare that 
he gives his subjects the I[Mv8 of Ed\vard the Confessor, ,vith 
the emendations made by his father ,vith consent of his bar- 
ons. 3 The charter of Stephen not only confirms that of his 
predecessor, but adds, in fuller terms than Henry had used, 
an express concession of the la,vs and custonlS of Ed ward. 4 
Henry II. is silent about these, although he repeats the con- 
firmation of his grandfather's charter. 5 The people ho'wever 
had begun to look back to a more ancient standard of la,v. 
The N orman conquest, and all that ensued upon it., had en- 
deared the lnelnory of their Saxon government. Its disor- 
ders ,vere forgotten, or, rather, were less odious to a rude 
nation, than the coercive justice by ,vhich they were after- 
,vards restrained. 6 Hence it became the fa vorite cry to 


mus et concedimus, ut orones liberi ho- 
mines totins monarchiæ prædicti regni 
nostri habea.nt et teneant terras suas et 
possessiones suas benè, et in pace, liberè 
ab omni exactione injustâ, et ab omni 
tallagio, ita quod nihil av iis exigatur 
vel capiatur, nisi servitium suum liber- 
um
 quod. de jure nobis facere debent, et 
facere tenentur; et prout statutum est 
iis, et illis a nobis datum et concessum 
jure hæreùitario in perpetuum per com- 
mune concilium totius regni nostri præ- 
dicti. 
1 Selden, ad Eadmerum. Hody (Trea- 
tise on Convocations, p, 249) infers from 
the great alterations visible on the face 
of these laws that they were altered from 
the French original by Glanvil, 
2 \Vilkins
 p, 234, The accession of 
Henry inspired hopes into the English 
nation which were not well realized, 
His marriage 'with Matilda, "of the 
rightful English kin," is mentioned with 
apparent pleasure by the Saxon Chroni- 
cler umier the year 1100, And in a frag- 
ment of a Latin treatise on the Englis!1 
laws, praising them with a genuine feel- 
ing, and probably written in the earlier 
part of Henry's reign, the author extols 
his behavior towards the people, in 
contrast with that of preceding times, 
and bears explicit testimony to the cou- 


firmation and amendment of Edward's 
laws by the Conqueror and by the reign- 
ing king-Qui non solum legem regis 
Ea,dwardi nobis reddidit, quam omni 
gaudiorum delectatione suscepimus, sed 
beati patris ejus emendationibus robo- 
ratam propriis institutionibus honesta- 
vito See Cooper on Public Recortls (vol, 
ii, p, 423), in which very useful collec- 
tion the whole fragment (for the fir
t 
time in England) is published from a 
Cottonian manuscript. Henry ceased 
not, according to the Saxon Chronicle, to 
lay on many tributes. But it is reasona- 
ble to suppose that tallage
 on towns 
and on his demesne tenants, at that time 
legal, were reckoned among them, 
3 A great impression is said to have 
been made on the barons confetlerated 
against John by the production of 
Henry I.'s charter, wbereof they had 
been ignorant, Matt. Paris, p, 212, But 
this could hardly have been the existing 
charter, for reasons alleged by Black- 
stone. Introduction to Magna Charta, 
p, 6, 
4 \Vilkins, Leges Anglo-Saxon. p, 310 
5 Id, p. 318, 
6 The Saxon Chronicler complains of 
a witenagemot, as he calls it
 or assizes, 
held at Leicester in 1124, where forty- 
four thieves were hanged, a greater num- 
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demand the la \VS of Eel \vard the Confessor; and the Normans 
themsel Yes, as they gre\v dissatisfied \\Tith the royal adminis- 
tration, fell into these Euo-li:;h sentiments. 1 But \vhat these 
o ' 
la\vs \vere, or more properly, perhaps, these custolns suh:;ist- 
ing in the Confessor's age, \vas not very di
tinctly understood. 2 
So far, ho\vever, \vas clear, that the ri O'orous feudal servitude 
the \veighty tributes upon poorer fr
emel1, had never pre
 
vailed before the Conquest. In claiming the la\vs of Ed\vard 
the Confessor, our ancestors n1eant but the redress of griev- 
ances, \vhich tradition tolù then1 had not ahvays exi:,ted. 
It is highly probable, independently of the evidence sup- 
plied by the charters of Henry I, and his t\VO suc- 
tl t f ' . h d I b Richard I,'s 
cessors, la a sense 0 oppresslon a ong een chancellor 
stinlulatino- the subjects of so arbitrary a govern- deposed by 
.l! 0 . . the barons 
ment, belore they gave any delnonstratIons of It 
sufficiently palpable to find a place in history. But there are 
certainly no instances of rebellion, or even, as :t.'1.r as we 
'kno\v, of a constitutional resistance in parliament, do\vn to 
the reign of Richard I. The revolt of the earIs of Leicester 
and Norfolk against I-Ienry II., \vhich endangered his throne 
and comprehended his children with a large part of his barons, 
appears not to have been founded even upon the pretext of 
public grievances. Under Richard I. something more of a 
national spirit began to sho,v itself: For the king having 
left his chancellor 'Villiam Longchamp joint regent anù justi- 
ciary \vith the bishop of Durham during his crusade, the 
foolish insolence of the former, ,vho excluded his coadjutor 


ber than was ever before known; it was 
said that many suffered unjustly, p. 228, 
Mr, Turner translates this differently; 
but, as I conceive, without attending to 
the spirit of the context, Hist, of Engl. 
vol. i. p, 174, 
1 The distinction between the two 
nations was pretty well obliterated at 
the end of Henry II.'s reign, as we learn 
from the Dialogue on the Exchequer, 
then written: jam cohabitantibus An- 
glicis et Normannis, et alterutrûm ux- 
ores ducentibus vel nubentibus, sic per- 
mixtæ sunt nationes, ut vix discerni 
possit hollie, de Uberis loquor, quis An- 
glicus, quis Normannus sit genere; ex- 
ceptis duntaxat ascriptitiis qui villani 
dicuntur, (luibus non est liberum obstan- 
tibus dominis suis a sui status conditione 
discedere. Eapropter pelle quicunque 
sic hodie occisus reperitur, ut murdrum 
punitur. exceptis his quibus certa Bunt 


ut dixmus serviUs conditionis indicIa, p, 
26, [N OTE XII,] 
2 Non quas tulit, sed quas observa- 
verit. says William of l\Ialmsbury. con- 
cerning the Confessor's laws. Tho
e 
bearing his name in Lambard anù \VIl- 
kins are eviùently spurious, though it 
may not be easy to fix upon the time 
when they were forged. Tho
e found in 
Ingulfus, in the French lan
uage. 
re 
genuine though translated from Latm, 
and wer
 confirmed by W'illiam the ,Con- 
queror, Neither of these collectIOns, 
however can be thought to have any re- 
lation td the civil liberty of the subject. 
It has been deemed more rationa.l to sup- 
pose that the:,;e longings, for Ed,war,1'8 
laws were rather meant tor a Buill ad- 
ministration of government, free from 
unjust Norman innovations, than any 
written and definitive s,ystem. 
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from any share in the adn1Ïnistration, provoked everyone of 
the nobility. A conyention of these, the king's brother 
placing hill1self at their head, passed a sentence of removal 
anù banishment upon the chancellor. Though there might 
be reason to conceive that this would not be unpleasing to 
the king, ,vho ,vas already apprised ho,v much Longchamp 
had abused his trust, it ,vas a renlarkable assumption of po\ver 
by that asselnbly, and the earliest authority for a leading 
principle of our constitution, the responsibility of ministers 
to parlialnent. 
In the succeeding reign of John all the rapacious exactions 
:Magna usual to these N ornlan kings ,vere not only re- 
Charta, doubled, but mingled with other outrages of 
tyranny still more intolerable. 1 These too ,vere to be endured 
at the hands of a prince utterly contelnptible for his folly and 
co\vardice. One is surprised at the forbearance displayed by 
the barons, till they took up arlllS at length in that confeder- 
acy 'v hich ended in establishing the Great Charter of Liber- 
ties. As this was the first effort to\vards a legal government, 
so is it beyond cOlnparison the nlost important event in our 
history, except that Revolution ,vithout \vhich its ben
fits 
would have been rapidly annihilated. The constitution of 
England has indeed no single date from which its duration is 
to Le reckoned. The institutions of positive la\v, the far 
more inlportant changes which thne has ,vrought in the order 
of society, during six hundred years subsequent to the Great 
Charter, have undoubtedly les3ened its direct application to 
our present circumstances. But it is still the keystone of 
English liberty. All that has since been obtained is little 
more than as confirnlation or commentary; and if every 
subsequent law ,vere to be s\vept a\vay, there would still 
remain the bold features that distinguish a free from a des- 
potic monarchy. It has been lately the fashion to depreciate 
the value of Magna Charta, as if it had sprung fronl the 
private ambition of a fe,v selfish barons, and redressed only 
some feudal abuses. It is indeed of little importance by \vhat 
motives those who obtained it ,vere guided. The real charac- 
ters of men most distinguished in the transactions of that 
tinle are not easily determined at present. Yet if ,ve bring 
1 In 1207 John took a seventh of the ed, 1684, But his insults upon the no- 
movables of lay and 
piritual persons, bility in debauching their wives and 
cunctis murmurantibus, sed contradicere ùaughters were, as usually ,happens, the 
non audentibus, Matt, Paris, p, 186, most exasperating provo c atlOn 
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these ungrateful suspicions to the te
t, they prove destitute of 
all reasonable foundation. An equal distribution of civil 
rights to all classes of freemen forms the peculiar beauty of 
the charter. In this just solicitude for the people, and in the 
moderation ,vhich infringed upon no eSE-cntial l )reroO'ative of 
. 0 
the Inonarchy, we nlay perceIve a liberality and patriotism 
very unlike the selfi:,hness ,vhich is sometimes ra
hly imputed 
to those ancient barons. And, as far as ,ve are guided by 
historical testimony, t\VO great men, the pillars of our church 
and state, may be considered as entitled beyond the rest to 
the glory of this monun1ent; Stephen Langton, archbishop 
of Canterbury, and 'Villiam earl of Penlbroke. To their 
temperate zeal for a legal government, England \vas indebted 
during that critical period for the hvo greate
t blessings that 
patriotic stateslnen could confer; the establishlnent of civil 
liberty upon an immovable basis, and the preservation of 
national independence under the ancient line of sovereigns, 
which rasher lllen ,vere about to exchange for the dominion 
of France. 
By the l\Iagna Charta of John reliefs ,vere lilnited to a 
certain SUlll according to the rank of the tenant, the ,vaste 
cOlnn1itted by guardians in chivalry restrained, the disparage- 
n1ent in matrimony of female ,vards forbidden, and \vido,vs 
secured from compulsory marriage. These regulations, ex- 
tending to the sub-vassals of the cro,vn, redressed the 'worst 
grievances of every n1Ílitary tenant in England. The fran- 
chises of the city of London and of all towns and boroughs 
,vere declared in violable. The freedoln of commerce ,vas 
guaranteed to alien Inerchants. The Court of Common Pleas, 
instead of follo,ving the king's person, ,vas fixed at 'Vest- 
minster. The tyranny exercised in the neighborhood of royal 
forests met with 
Oll1e cbeck, ,vhich ,vas further enforced by 
the Charter of Forests unùer Henry III. 
But the essential clauses of l\lagna Charta are those "rbich 
protect the personal liberty and property of all freemen, by 
giving security from arbitrary impri
onnlent and arbitrary 
spoliation. "No freeman (says the 29th chaptcr of IIenry 
III.'s charter, \vhich, a
 the existing la\v, I quote in preference 
to that of John, the variations not being very material) 
hall 
be taken or imprisoned, or be disseized of his freehold, or 
liberties, or free cust01l1S, or be outhnyed, or e
lled, or any 
other\vise destroyed; nor ,viII ,ve pass upon hIm, nor 3end 
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upon him, but by la\vful judgment of his peers, or by the law 
of the Jand. 1 We \vill sell to no man, ,ve ,vill not deny or 
delay to any man, justice or right." It is obvious that these 
word5, interpreted by any honest court of hnv, convey an 
an1ple security for the t,vo main rights of civil society. }i-'roln 
the era, therefore, of king John's charter, it must have been 
a clear principle of our constitution that no man can be de- 
tained in prison ,vithout trial. Whether courts of justice 
framed the ,vrit of IIabeas Corpus in conformity to the spirit 
of this clause, or found it already in their register, it became 
from that era the right of every subject to demand it. That 
writ, rendered more actively relnedial by the statute of Charles 
II., but founded upon the broad basis of J.\Iagna Charta, is 
the principal buhvark of English liberty; and if ever tenlpo- 
rary circumstances, or the doubtful plea of political necessity, 
shall lead men to look on its denial ,vith apathy, the n10st dis- 
tinguishing characteristic of our constitution ,vill be effaced. 
As the clause recited above protects the subject from 
lny 
absolute spoliation of his freehold rights, so others restrain 
the excessive amercements which had an almost equally ruin- 
ous operation. The ll1agnitude of his offence, by the 14th 
clause of Henry III.'s charter, 111USt be the l11easure of his 
fine; and in every case the contenement (a ,vord expressive 
of chattels nece5sary to each man's station, as the arn1S of a 
gentleman, the merchandise of a trader, the plough and ,vag- 
ons of a peasant) ,vas exempted from seizure. A provision 
was made in the charter of John that no aid or escuage should 
be imposed, except in the three feudal cases of aid, ,vithout 
consent of parliament. And this was extended to aids paid 
by the city of London. But the clause ,vas omitted in the 


1 Nisi per legale judicium parium 
suorum, 'l.'el per legem terræ, Several 
explanations have been offered of the 
alternative clause, which some ha.ve re- 
ferred to judgment by default or de- 
murrer-others to the process of attach- 
ment, for contempt, Certainly there are 
many legal procedures besides trial by 
jury, through which a party's goods or 
person may be taken, But one may 
doubt whether these were in contempla- 
tion of the fmmers of 
Iagna Charta. 
In an entry of the charter of 1217 by a 
contemporary hand, pl'l':-;erved in a book 
in the town-clerk's office in London, 
called Libel' Custumarum et H.egum au- 
tiquorum, a various rea.ùing, et per legem 


terræ, occurs. EI:tckstone's Charters, 
p,42, And the worù vel is so frequently 
used for et, that I am not wholly free 
from a suspicion that it was so intended 
in this place, The meaning will be that 
no person shall be di
seized, &c., except 
upon a lawful cause of action or indict- 
ment f(lund by the verllÏct of a jury. 
This really seems as good as any of the 
disjunctive interpretations, but I do not 
offcr it with much confidence, 
But perhaps the bCf"t sense of the dis- 
junctive will be perceiveù by remember- 
ing that juùicium parium was gellPrally 
opposed to the combat or the ordeal, 
"hidl were eq ua,lly lex terræ, 
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three charters granted by I-Icnry III., though parlianlcnt 
seen1 to have acted upon it in lnost part of his reign. It had, 
however, no reference to tal1ages imposed upon to,vns ,vithout 
their consent. Fourscore years ,vere yet to elap:se before the 
great principle of parliamentary taxation ,vas explicitly and 
absolutely recognized. 
A la\v '\vhich enacts that justice shall neither be sold, denied, 
nor delayed, stamps ,vith inf::uny that goverl1Il1ent under \vhich 
it had become necessary. But froin the time of the charter, 
according to l\Iadox, the di
graceful perver
ions of right, 
,vhich are upon record in the rolls of the exchequer, became 
less frequent. 1 
F'roin this era a ne,v soul ,vas infused into the people of 
England. Her liberties, at the best long in abey- State of the 
ance, became a tangible possession, and those constitution 
. 1 fi . ., .(' h I f E d h unùer Henry 
In( e nIte aspIratIons lor t e a\vs 0 d\var t e III. 
Confess:or \vere changed into a steady regard for the Great 
Charter. Pass but fron1 the history of Roger de Hoveden to 
that of l\Iatthew Paris, from the second Henry to the third, 
and juJge whether the victorious struggle had not excited an 
energy of public spirit to ,vhich the nation ,vas before a 
stranger. The strong man, in the sublin1e language of J\Iil- 
ton, ,vas aroused froln sleep, and shook his invincible locks. 
Tyranny, indeed, and injustice ,vin, by all historians not abso- 
lutely 
ervi1e, be noted ,vilh moral reprobation; but never 
shall ,ve find in the English ,vriters of the hvelfth century 
that assertion of positive and national rights ,vhich distin- 
guishes those of the next age, and particularly the monk of 
St. Alban's. From his prolix history ,ve may collect three 
material propositions as to the state of the English constitu- 
tion during the long reign of Henry III,; a prince to ,y horn 
the epithet of ,vorthless see1I1S best applicable; and \vho, 
,vithout comn1Ítting any flagrant crin1es, ,vas at once insincere, 
ill-jud o 'inO', and pusillanin10us. The intervention of such a 
reign 
\Ta
 a very fortunate circumstance for pl!blic li
erty, 
'which Inight possibly have been crushed in its lnhulcy If an 
Ed,vard had in1mediately succeeded to the throne of John, 
1. The Great Charter ,vas ahvays considered as a funda- 
mental law. But yet it ,vas supposed to acquire. additiol?al 
security by frequent confirmation. This it receIved, ,vlth 


1 Hist. of 
xchequer, c, 12. 
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some not inconsiderable variation, in the first, second, and 
ninth years of Henry's reign. The last of these is in our 
present statute-book, and has never received any alterations; 
but Sir E. Coke reckons thirty-t\vo instances ,vherein it has 
been solelnnly ratified. Several of these ,vere during the 
reign of IIenry III" and ,vere invariably purchased by the 
grant of a subsidy.l This prudent accolumodation of parlia- 
ment to the circulllstal1Ces of their age not only lnade the la\v 
itself appear lnore inviolable, but established that correspond- 
ence bet\veen supply and redress ,vhich for SOlne centuries 
,vas the balance-spring of our constitution. The charter, 
indeed, ,vas often grossly ,,;iolated by their administration. 
Even I-Iubert de Burgh, of ,vhoin history speaks nlore favor- 
ably than of I-Ienry's later favorites, though a faithful servant 
of the cro,vn, seems, as is too often the case ,vith such men, 
to have thought the king's honor and interest concerned in 
maintaining an unlimited prerogative. 2 The gOYCrnl1lcnt 'vas, 
ho,vever, much \vorse administered after his fall. FrOln the 
great difficulty of con1pelling the king to observe the bounda- 
ries of la,v, the English clergy, to 'VhOlli ,ve are n1uch indebted 
for their zeal in behalf of liberty during this reign, devised 
means of binding his conscience and terrifying his imagination 
by religious sanctions. The soieilln exco1l1n1unication, aCCOlTI- 
panied ,vith the Inost a\vful threats, pronounced against the 
violators of l\Iagna Charta, is ,veIl kno,vn fron1 our C0111mOn 
histories. The king ,vas a. party to this cerelnony, and swore 
to observe the charter. But Henry III., though a very de- 
vout person, had his o\vn notions as to the validity of an oath 
that affected his pow'er, and indeed passed his life in a series 
of pCljuries. According to the creed of that age, a papal 
dispensation might annul any prior engagclnent; and he ,vas 
generally on sufficiently good terlns ,vith ROine to obtain such 
an indulgence. 
2. Though the prohibition of levying aids or escuages 
without consent of par!ialnent had been olnitted in all 
Henry's charters, yet neither one nor the other seèlll in fact 
to have been exacted at discretion throughout his reign. On 
the contrary, the barons frequently refused the aids, or rather 
subsidies, \vhich his prodigality \vas always demanding. In.. 
deed it ,vould probably have been impossible for the king, 


1 Matt. Paris, p, 272 


2 Id. p. 284 
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ho\vever frugal, stripped as he was of so many lucrative 
though oppressive prerogatives by the Great Chatter, to sup- 
port the expenditure of government from his O\V11 re50urces. 
Tallages <;11 his delnesnes, and especially on the rich anù ill- 
affected city of London, he imposeù without scruple; but it 
does not appear that he ever pretended to a right of gen- 
eral taxation. We may therefore take it for granted that 
the clause in John's charter, though not expressly rene,ved, 
'vas still considered as of binding force. The kin 0' \vas often 
.. 0 
put to great InconvenIence by the refusal of supply; anù at 
one tinle \vas reduced to sell his plate anù je,vels, \vhich the 
citizens of London buying, he \vas provoked to exclailn \vith 
envious spite against their riches, \vhich he had not been able 
to exhaust. 1 
3. The po\ver of granting money must of course in1ply the 
power of \vithholding it; yet this has sometimes been little 
more than a non1inal priyilege. But in this reign the Eng- 
lish parliament exercised their right of refusal, or, ,,,hat \vas 
much better, of conditional assent. Great discontent "'as 
expressed at the deJ.nand of a subsidy in 1237; and the king 
alleging that he had expended a great deal of 1110ney on his 
sister's marriage \vith the ernperor, and also upon his o\vn, 
the barons an
nvered that he had not taken their ad vice in 
those affairs, nor ought they to share the punislnnent of acts 
of Ï1nprudence they had not COlnn1itted. 2 In 1241, a snhÚdy 
having been delnanded for the \val' in Poitou, the barons 
dre\v up a reillonstrance, enuillerating all the grants they had 
n1ade on former occasions, but ahyays on condition that the 
imposition should not be turned into precedent. Their last 
subsidy, it appear3, had been paid into the hands of four 
barons, \vho ,vere to expend it at their discretion for the 
benefit of the king and kingdom; 8 an early instance of par- 
liamentary control over public expenditure. On a sin1Ïlar 
den1and in 1244 the kinO' ,vas ans"rered by con1plaint
 agaill
t 
the violation of the ch;rter, the ,vaste of forlller 
:l h
i(lies, 
and the lnaladministration of his servants. 4 Finally the 
barons p05itively refused any money; and he extorted 1500 


1 M, Paris, p. 650. 
2 Quod hæc omnia sine consilio fide- 
Hum suorum facerat, nec debuerant esse 
pænæ participes, qui fuerant a culpâ 
immunes. p,36ï, 
3 1\1. Paris, p, ó15, 
4 Id, p, 563, 572, :l\Iatthew Paris's 


language is particularly 
ncou,rtIy: rex 
cum iustantissimè, ne dlcam 
,mpuden- 
tissimè auxilium pccuniare ab llS Iterum 
po stU1a
et toties læsi et illusi, contra- 
. , , 
dixerunt ei ullanimiter et uno ore 1D 
facie, 
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marks from the city of London. Some years afterwards 
they declared their readiness to burden themselves more 
than ever if they could secure the observance of the charter; 
and requested that the justiciary, chancellor, and. treasurer 
might be appointed ,vith consent of parliament, according, 
as they asserted, to ancient custom, and might hold thejr 
offices during good behavior. 1 
Forty years of mutual dissatisfaction had elapsed, ,vhen a 
signal act of Henry's itnprovidence brought on a crisis \vhich 
endangered his throne. Innocent IV., out of mere animosity 
against the falnily of Frederic II., left no means untried to 
raise up a competitor for the cro\vn of Naples, ,vhich 
tlan- 
fred had occupied. Richard earl of Corn,vall having been 
prudent enough to decline this speculation, the pope offered 
to support Henry's second son, prince Edmund. Tempted 
by such a prospect, the silly king involved himself in irre- 
trievable embarrassment8 by prosecuting an enterprise ,vhich 
could not possibly be advantageous to England, and upon 
which he entered ,vithout the advice of his parliament. Des- 
titute himself of money, he ,vas compelled to thro,v the ex- 
pense of this ne,v cru
ade upon the pope; but the assistance 
of Rome ,vas never gratuitous, and Henry actually pledged 
his kingdom for the money which she lnight expend in a ,var 
for her ad va.ntage and his o,vn. 2 He did not even ,vant the 
effrontery to tell parli
tl11ent in 1257, introducing his son 
Edlnund as king of Sicily, that they,vere bound for the re- 
pa.yment of 14,000 marks ,vith interest. The pope had also, 
in furtherance of the Neapolitan project, conferred upon 
Henry the tithes of all benefices in England, as ,veIl as the 
first fruits of such as should be vacant,S Such a concession 
dre,\\r upon the king the implacable resentment of his clergy, 
already complaining of the cowardice or connivance that had 


1 De communi consilio regni, sicut ab 
antiquo consuetum et justum, p,778. 
This was not f:O great an encroachment 
as it may appear, R.:<tlph de Neville, 
bishop of Chichester, had been made 
chancellor in 1223, assensu totius regni ; 
ltaque scilicet ut non deponeretur ab ejus 
sigilli custodi nisi totius reglli ordi- 
nante consensu et consilio, p, 266, Ac- 
cordingly. the king demanding the great 
seal from him in 1236. he refm;ed to 
give it up, alleging tliat, having re- 
ceived it in the 
eneral council of the 
kingdom, he could not resign it without 
the samE- authority, p. 363, And the 


parliament of 1248 complained that the 
king had not followed the steps of his 
predece
sors in appointing these three 
great officers by their con<sent. p. 646. 
'Vhat had been in f..'lct the practice of 
former kings I do not know; but it is 
not likely to have been such as they 
represent, Henry, however, had named 
the archbishop of York to the regency of 
the king(lom during his absence beyond 
seas in 1242, de consilio omnium comitum 
et baronum nostrorum et omnium fide 
Hum nostrorum. Rymer, t, i. p. 400 
2 Iù. p, 771, 
3 p, 813 
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during all his reign exposed then1 to the shameless exactions 
of Rome. Henry had no\v indeed cause to regret his precip.. 
itancy. Alexander IV., the reigning pontiff; threatened 
him not. only \vith a revocation of the grant to his son but 
. 1 
, 
\vIt 1 an excommunication and general interdict, if the money 
ad vanced on his account should not be immediately repaid; 1 
and a ROlllan agent eXplained the demand to a parliament 
asselubled in London. T'he sum required wa
 so enOl"lTIOu::;, 
we are told, that it struck all the hearers \vith astonishlnent 
and horror. The nobility of the reahn \vere indignant to 
think that one man's supine folly should thus brinO' them to 
. 2 0 
rUIn. \Vho can deny that measures beyond the ordinary 
course of the constitution \vere necessary to control so prodi.. 
gal and injudicious a sovereign? Accordingly the barons in- 
sisted that t\venty-four per
ons should be nominated, htùf by 
the king and half by themselves, to reform the state of 
the kingdom. These ,vere appointed on the meeting of the 
parliament at Oxford, after a prorogation. 
The seven years that follo\ved are a revolutionary period, 
the events of 'which \ve do not find satisfactorily eXplained 
by the historians of the time. s A king divested of preroga.. 
tives by his people soon appears even to themselves an in- 
jured party. And, as the baronial oligarchy acted \vith that 
arbi trary telnper \vhich is never pardoned in a. governlnent 
that has an air of usurpation about it, the royalists began to 
'gain ground, chiefly through the defection of some \vho had 
joined in the original limitations imposed on the cro\vn, usu- 
ally called the provisio118 of Oxford. An ambitious lnan, 
confident in his talents and popularity, ventured to display too 
marked a superiority above his fello\vs in the sanIe cause. 
But neither his character nor the battles of Lewes and 
Eveshanl fall strictly '\vithin the limit
 of a constitutional 
hi::;tory. It is ho\vever important to observe, that, even in 
the nlornent of success, Henry III. did not presulne to revoke 
any part of the G-reat Charter. His victory had been 


1 Rymer.t,i.p, 632, This inauspicious ne- 
gotia.tion for Sicily, which is not altogether 
unlike that of James I, about the Span- 
ish match. in its folly, bad success, and 
the ùissa.tisfa,ction it occasioned at home, 
receives a good deal of illustration from 
documents in Rymer's colll'ctioll, 
2 Quantita,s peculliæ ad tant:till ascen- 
dit summ
m, ut stuporem simul et hor- 
rorem in auribus generaret auùieutium, 


Doluit icitur nobilitas regni, sc unius 
hominis ita confunùi supinâ simplicitate. 
1\1, Paris, p, 827, 
3 The best account of the provisions of 
Oxforù in 1260 amt the circumstances 
connected with them is found ill the 
Burton 4\nnals, 2 Gale, XV Scriptores, 
p, 407, 
lallY of these provi:,ions were 
aftcrw,trÙ8 enactetl in the statute of 
l\larlebriùge, 
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achieved by the arms of the English nobility, \vho had, gen- 
erally speaking, concurred ín the former measures against his 
government, and \vhose opposition to the earl of Leicester's 
usurpation \vas compatible with a steady attaclunent to con- 
stitutionalliberty.l 
The opinions of eminent la\vyers are undoubtedly, \vhere 
Limitations legislative or judicial authorities fiâl, the best evi- 
of the pre- dence that can be adduced in constitutional histor y . 
rogative 
proved from It will therefore be satisfactory to select a fe\v 
Bracton. passages froin Bracton, himself a judge at the 
end of Henry III.'s reign, by which the limitations of 
prerogative by law \vill clearly appear to have been fully 
established. "The king," says he, "must not be subject 
to any man, but to God and the law; for the la\v makes him 
king. Let the king therefore give to the la\v \vhat the lR\v 
gives to him, don1inion and po\ver; for there is no king \vhere 
will, and 110t law, bears rule." 2 "The king (in another place) 
can do nothing on earth, being the n1inister of God, but \vhat 
he can do by ht\y; nor is \vhat is said (in the Pandects) any 
objection, that \vhatever the prince pleases shall be la\v; be- 
cause by the words that follow in that text it appears to 
design not any mere \vill of the prince, but that \vhich is 
established by the advice of his councillors, the king giving 
his authority, and deliberation being had upon it."3 This 
passage is undoubtedly a misrepresentation of _the famous lex 
regia, \vhich has ever been interpreted to convey the unlimit- 
ed po,yer of the people to their en1perors. 4 But the very 
circunlstance of so perverted a gloss put upon this text is a 
proof that no other doctrine could be adlnitted in the la \v òf 
England. In another passage Bracton reckons as superior 
to the king, "not only God and the law, by \vhich he is lnade 
king, but his court of earls and barons; for the former (com- 
ites) are so styled as associates of the king, and ,vhoever 
has an associate has a master; 5 so that, if the king \vere 
without a bridle, that is, the law, they ought to put a ùridle 
upon him." 6 Several other passages in Bracton might be 


1 The Earl of Glouce
ter, whose per- 
sonal quarrel with l\Iontfort had over- 
thrown the baronial oligarchy, wrote to 
the king in 1267, ut provisiones Oxoniæ 
teneri Í1LCiat per rt"gnum suum, et ut pru- 
missa sibi apud Evesham de facto COID- 
pleret, Matt. Paris, p, 850. 
2 1. i. c, 8. 
a 1, iü, c, 9, These words are nearly 


copied from Glanvil's introduction to his 
treatise. 
f See Selden ad Fletam, p, 1046, 
5 This means, I suppose, that he who 
acts with the consent of others must be 
in some degree restrained by them; but 
it is ill expressed. 
6 1. ii, c. 16, 



ENGLISH CONST. 


LAW COURTS. 


317 


produced to thlJ same import; but these are sufficient to de- 
monstrate the Î1nportant fact that, ho\vever extensive or even 
indefinite might be the royal prerogative in the days of flenry 
III., the la\v \vas already its superior, itself but Inade part of 
the la,v, and ,vas incompetent to overthro\v it. 1 It is true 
that in this very reign the practice of di:,pensing 'with statutes 
by a non-obstante ,vas introduced, in Ï1nitation of the papal 
dispensations. 2 But this prerogative could only be exerted 
',vithin certain limits, and, however pernicious it may be 
justly thought, ,vas, ,vhen thus understood and defined, not, 
strictly speaking, incolnpatible ,vith the legislative sovereio-n- 
ty of parliament. 0 
In conformity ,vith the system of France and other feudal 
countries, there ,vas one standing council, \vhich 'fhe King's 
assisted the king
 of England in the collection and Court. 
n1anagenlent of their revenue, the adlninistration of justice 
to suitors, and the despatch of all public business. This ,vas 
styled the King's Court, and held in his palace, or \vherever 
he ,vas personally present. It \vas conlposed of the great 
officers; the chief justiciary,S the chancellor, the constable, 


1 Allen has pointed out that the king 
might have been sued in his own courts, 
like one of his subjects, until the reign 
of Eùwarù I" who irit.rocluceù the me- 
thod of suing bv petition of right; anù 
in the Year Bòok of Eùwarll III, one 
of the juùges says that he has seen a 
writ begiuning-Præcipe Henry regi 
Angliæ, Bracton, however, expressly 
asserts the contrary, as l\lr, Alleu owns, 
80 that we may reckon thi
 rather doubt- 
ful. Bracton has some remarkable worùs 
which I have omitted to quote: after he 
has broadly asserted that the king has 
no superior but God, anù that no remedy 
can be had by law against him, he pro- 
ceeds: Nbi sit qui dicat, quod uuiver- 
sitas regni et baronagium suum hoc 
facere debeant et possint in curia ipsius 
regis, By curia we must here und
r- 
stanù parliament, and not the law-courts, 
2 1\1. Paris. p, 70l. 
3 The ('hief justiciary was the greatest 
subject in Englanù, Besides presiùing 
in the king's court and in the Exchequer, 
he was originally, by virtue of his office, 
the regent of the kingdom during the 
absence of the sovereign, which, till the 
loss of Normandy, occurred 1'ery fre- 
quently, \Vrits, at such times, ran in 
bis name, and were testell by him, 
Madox, llist, of Exchcq, p, 16. His ap- 
pointment upon these temporary occa- 
sions was expressed, ad custoùiendum 


loco nostro terram nostram Angliæ et 
pacem regni nostri j and all persons were 
enjoined to obey him tan quam justitiario 
nostro, Rymer, t, i, p, 181. Sometimes, 
however, the king issued his own writ 
de ultra mare, The first time when the 
dignity of this office was impaired wa
 at 
the death of John, when the justiciary, 
Hubert de Burgh, being besie
eù in 
Dover Castle, those who proclaimed 
Henry III. at Gloucester constituteù the 
earl of Pembroke governor of the king 
and kingùom, Hubert still retaining his 
office, This is erroneou
ly stateù by 
Matthew Paris, who has misleù Spelman 
in his Glossary; but the truth appears 
from Hubert"s answer to the articles of 
charrre arrainst him, and from a record in 
l\Iad
x's n Uist . of Exch c. 21, note A 
wherein the earl of Pembroke is named 
rector regis et regni, and IIubert de 
Burgh justiciary. In 1241 the arch- 
bishop of York was appoinwd, to tl
e re- 
gency during IIenry'
 ab
e?ce III POltou, 
without the title of JusticIary, Rymer, 
t, i. p, 410, Still the office was s
 con- 
sidera.ble that the barons who met In the 
Oxford parliament of 1258 insisted that 
the jm;;ticiary should be annually chosen 
with their approbation, But the subse- 
queut successes of Henry prcveJltc
 this 
being establi
hed, anù Ellward I. ùlsron- 
tinut
d the office alto
ether, 
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marshal, cha.mberlnin, ste,vard, and treasurer, with any others 
\vhom the king might appoint. Of this great court there 
was, as it seems, from the beginning, a particular branch, in 
which all matters relating to the revenue ,vere exclusively 
The Court transacted. 'rhis, though cOinposed of the saIne 
of Excheq- persons, yet, being held in a different part of the 
nero palace, and for different business, ,vas distinguished 
from the king's court by the nalTIe of the Exchequer; a sepa- 
ration which became cOlnplete ,vhen civil pleas ,vere decided 
and judgments recorded in this second court. 1 
It is probable that in the age next after the Conquest fe,v 
causes in ,vhich the crown had no interest ,vere carried before 
the royal tribunals; every luan finding a readier course of 
justice in the manor or county to ,vhich he belonged. 2 But 
by degrees this supreme jurisdiction became more fh,miliar; 
and, as it seelned less liable to partiality or intimidation than 
the provincial courts, suitors gre\v ,villing to submit to its 
expensiveness and inconvenience. It ,vas obviou::;ly the 
interest of the king's court to give such equity and steadi- 
ness to its decisions as might encourage this di::1position. 
Nothing could be more advantageous to the king's authority, 
nor, ,vhat perhaps ,vas more immediately regarded, to his 
revenue, since a fine was a.hvays paid. for leave to plead in 
his court, or to ren10ve thither a cause commenced belo,v. 
But because fe\v, comparatively speaking, could have recourse 
to so distant a tribunal as that of the king's court, and per- 
haps also on account of the attachment ,vhich the English 
felt to their ancient right of trial by the neighboring h'ee- 
Institution holders, Henry II. established itinerant ju
tices to 
of 
ustices of decide civil and criminal pleas ,vithin each county.8 
aSSIze, This excellent institution is referred by some to the 
t,venty-se
ond year of that prince; but l\Iadox traces it 
several years higher. 4 'Ve have o,ved to it the uniforlnity 


1 For '1luch information about the 
Curia Regis, and especially this branch 
of it, the student of our constitutional 
hi3tory should have recourse to Madox's 
History of the Exchequer. and to the 
Dialogus de Scaccario. written in the 
time of Henry II. by Richard bi
hop of 
Ely, though commonly ascribed to Ger- 
vase of Tilbury, This treatise he will 
find fo;ubjoined to Madox's work, [:SOTE 
XIII, ] 
2 Omnis causa terminetur comitatu, 


vel hundredo, vel halimoto socam haben.. 
tium, Leges Henr, 1. c. 9, 
3 Dialogus de Scaccario, p. 88. 
4 IIist, of Exchequer, c. iii, Lord 
Lyttelton thinks that this institution 
may have been adopted in imitation of 
Louis VI., who half a century before had 
introduced a similar regulation in his 
domains. lIist. of Heury II. vol. Ü, 
p,206, Justices in eyre, or, as we now 
call them, of assize, were sometimes com- 
missioned in the reign of Henry I 
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f our COlnmon la\v, 
vhich ,vonld other,vi:5e have been split, 
hke that of France, Into a multitude of local cuStOlll:5; and 
we still o,ve to it the assurance, ,vhich is felt by the poorest 
and most remote inhabitant of EnO'land, that his rio-ht is 
,veighed by the same incorrupt anod acute llndersta
}ùinO' 
upon ,vhich the deci:3Îon of the highest question:5 is reposed: 
The justices of assize seem originally to have gone thcir 
circuits annually; and as part of their duty "ras to set tallages 
upon royal to,vns, and superintend the collection of the reve- 
nue, ,ve may be certain that there could be no 10110' interval. 
w 0 
This annual visitation ,vas expressly confirlned by the Í\yclfth 
section of 
Iagna Charta, which provides also that no assize 
of novel disseizin, or mort d'ancestor, should be taken except 
in the 
hire ,vhere the lands in controversy lay. Hence this 
clause stood opposed on the one hand to the cncroachlnents 
of the king's court, ,vhich might otherw'ise, by dra,ving pleas 
of land to itself, have defeated the suitor's right to a jury 
from the vicinage; and on the other, to those of the feudal 
aristocracy, ,vho hated any interference of the cro\vn to chas- 
tise their violations of la\v, or control their OW11 jurisdiction. 
Accordingly, ,vhile the confederacy of barons against Henry 
III. ,vas in its full po\ver, an attempt was made to prevent 
the regular circuits of the judges. 1 
Long after the separation of the exchequer from the king's 
court, another branch ,yas detached for the decision The court 
of private suits. This had its beginning, in :\Iadox's of Common 
. , I h . f R ' I d I 2 B t Pleas. 
OpInIOn, as ear y as t e reIgn 0 lC 1ar. u 
it ,vas cOlnpletely established by l\Iagna Charta. "Common 
Pleas," it is said in the fourteenth clause, "shall not follo,v 
our court, but be held in some certain place." Thus ""as 
formed the Court of Common Bench at 1Vestminster, ,vith 
full, and, strictly speaking, exclusive jurisdiction over all civil 
di:5putes, ,vhere neither the king's interest, nor any matter 


Hardy's Introduction to Clo
e Rolls. 
They do not appear to have gone their 
circuits regularly before 22 lIen. II. 
(1176, ) 
1 .JusticiarÏi regis Angliæ. qui dicuntur 
itineris, ll1i
!'i Ht>rfordiam pro suo exe- 
quendo officio repelluntur, allegantiblls 
his qui regi adverRabantur, ipso!' contrl 
formam provisionum Oxoniæ nuper fac- 
tarum venisse, Chron, Nic, Trivet. A,D. 
1260. I forget where I found this quo- 
ta.tion, 
2 Hist of Exchequer, c. 19. Justices 


of the bench are mentioned fo:everal year! 
before Magna Charta. But )ladox thi,uks 
the chief justiciary of England ll1]g
t 
preside in the two courts, as well as In 
the exchequer, After the erection of 
he 
Common Bench the style of the superIOr 
court berl'an to alter, It ceased by de- 
grees to be called the king's court. Pleas 
were said to be held coram rege, or 
coram rerl'e ubicunque fuerit, Anù thus 
the court of kinO"s bench was form
d 
out of the remaÏI
s of the ancient curia. 
regis. 
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savoring of a criminal nature, was concerned. For of such 
disputes neither the court of king'R bench, nor that of ex- 
chequer, can take cognizance, except by means of a legal 
fiction, ,vhich, in the one case, supposes an act of force, and, 
in the other, a debt to the crown. 
The principal officers of state, ,,,"110 had originally been 
effective members of the king's court, began to ,,yithdraw 
O " f th froln it, after this separation into three courts of 
rigIll 0 e.. f " 
Common JustIce, and Ie t theIr places to regular Ia,vyers; 
Law. though the treasurer and chancellor of the ex.. 
chequer have still seats on the equity side of that court, a 
vestige of its ancient constitution. It ,vouId jndeed have been 
difficult for Inen bred in can1ps or palaces to fulfil the ordi- 
nary functions of judicature under such a system of la,v as 
had gro,vn up jn England. The rules of legal decision, 
among a ruùe people, are always very silnple; not serving 
much to guide, far less to control, the feelings of natural 
eCluity. Such ,vere those ,vhich prevailed aillong the Anglo- 
Saxons; requiring no subtler intellect, or deeper learning, 
than the earl or sheriff at the head of his county-court might 
be expected to possess. But a great change ,vas ,vrought in 
about a century after the Conquest. Our English la,vyers, 
prone to magnify the antiquity, like the other lnerits of their 
system, are apt to carry up the date of the COllln1on la,v, tin, 
like the pedigree of an illustrious falnily, it loses itself in the 
obscurity of ancient tilne. Even Sir l\Iatthew Hale does not 
hesitate to say that its origin is as undiscoverable as that of 
the Nile. But though some features of the COlnmon la,v may 
be distinguishable in Saxon times, ,vhile our limited knowl- 
edge prevents us froln assigning many of its peculiarities to 
any determinable period, yet the general character and most 
essential parts of the system ,vere of much later gro,vth. 
The la,vs of the Anglo-Saxon kings, l\iadox truly observes, 
are as different from those collected by Glanvil as the la,vs 
of t,vo different nations. The pecuniary compositions for 
crimes, especially for homicide, ,vhich run through the Anglo- 
Saxon code do,vn to the hnvs ascribed to Henry 1.,1 are not 
mentioned by Glanvil. Death seems to have been the regu- 
lar punishment of ll1urder, as ,vell as robbery. Though the 
investigation by means of ordeal ,vas not disused in his time,2 


1 C. 70, murder, having failed in the ordeal of 
:) A citizen of London, suspected of cold water, was hanged by order of IIenry 
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yet trial by combat, of which ,ve find no instance before the 
Conquest, ',:as evidently preferred. Under the Saxon gov- 
ernn1ent, SUIts appear to bave COlTIlnenCeù even before the 
k ' , 

lng, by verbal or \vritten complaint; at least, no trace re- 
mains of the original wTit, the foundation of our civil pro- 
cedure,1 The descent of lands before the Conquest ,vas 
accorùing to the cu:,ton1 of gavelkind, or equal partition 
among the children; 2 in the age of Henry I. the elde;;;:t 
on 
took the principal fief to his o\vn share; 3 in that of G Ian viI 
he inherited all the lands held by knight ser\?ice; but the de 
scent of socage lands depended on the particular custoln of 
the estate. By the Saxon la\vs, upon the death of the son 
,vithout issue, the father inherited; 4 by our COlunlon law, he 
is aL
olutely, and in every case, excluded. Lands \v
re, in 
general, devisable by te
tament before the Conquest; but not 
in the time of Henry II., except by particular custom. 'fhese 
are sufficient samples of the differences bet\veen our Saxoa 
and Norman juri
prudence; but the ùi
tinct character of the 
t\-vo \ViII 
trike more forcibly everyone ,vllo peruses succes- 
sively the la'tvs published by 'Vilkin
, and t!le treatise ascribed 
to Glanvil. The forIner resen1ble the barbaric codes of the 
continent, and the capitularies of Charlen1agne and his fhmily, 
minute to an excess in apportioning punishments, but sparing 
and indefinite in treating of civil rights; ,vhile the other, 
copious, discriminating, and technical, displays the character- 
istics, as ,veIl as unfolds the principles, of Engli
h law. It is 
difficult to assert anything decisively as to the period behveen 
the Conquest and the reign of Henry II., ,vhich presents 
fe,ver materials for legal hibtory than the preceding age; 
ut 
the treatise denolninated the La\\rs of IIenry I., compiled at 
the soonest about the end of Stephen's reign,5 bears so n1uch 
of a Saxon character, that I should be inclined to ascribe our 
present common law to a date, so far as it is capable of any 
date, not luuch antecedent to the publication of Glanvi1. 6 At 


II., though he offered 500 marks to save 
his life, Hoveden, p, 566, It appears as 
if the ordeal were permitted to persons 
already convictpd by the verdict of a jury, 
If they escapod in this purg.l.tion, yet, in 
cases of murder, they were ha,nisheù the 
rea,lm, \Vilkins, Leges .\nglo-Sa.xon. p, 
330. Ûrùeals were abolished about the 
beginning of Henry HI.'8 reign, 
1 Hickes, Di
scrt, }
pi
tol. p, 8, 
i Leges Gulielmi, p, 225, 
VOL. II, 21 


:3 Leges Henr, I. c. 70, 
4 Ibid, 
5 The Decretum of Gratian is quott'd in 
this treatise, which was not published in 
Italv till 1151, 
6 'l\la,dox I1ist, of Exch. p. 122, edit. 
1711, Lo;d Ljttelton, vol. ii. p, 2 i 37, 
has g-iven reasons for suppo
ing th

t 
Glanvil was not the author of thn 
treatise, but some clerk under his di- 
rection. 
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the same time, since no kind of evidence attests any sudden 
and radical change in the jurisprudence of EngÎand, the 
question Inust be consiùered as left in great obscurity. Per.. 
haps it might be rea
onable to conjecture that the treatise 
called Leges Henrici Primi contains the ancient usages still 
prevailing in the inferior jurisdictions, and that of Gianvil 
the rules establishe.d by the Norman lawyers of the king's 
court, ,vhich ,yould of course acquire a general recognition 
and efficacy, in consequence of the institution of justices 
holding their assizes periodically throughout the country. 
The capacity of deciding legal controversies was no'w only 
to be found in men 'v ho had devoted thelnselves to 
Character . 
and d{'fects of that peculIar study; and a race of such men arose, 
the English who
e eagerness and even enthusiasm in the pro- 
law, fession of the la\v ,vere stimulated hy the self-com- 
placency of intellectual dexterity in threading its intricate and 
thorny n1azes. The N orlnans are noted in their o"rn country 
for a 
hre,vd and litigious tClnper, 'which may have given a 
character to our courts of justice in early times. Something 
too of that excessive subtlety, and that preference of techni- 
cal to rational principles, vlhich rllns through our system, may 
be imputed to the scholastic philo
ophy, '\vhich ,vas in vogue 
during the saIne period, and is marked by the same features. 
But \ve have just reason to boast of the leading cau::;es of 
these defects; an adherence to fixed rules, and a jealousy of 
judicial di5cretion, ,vhich have in no country, I believe, been 
carried to such a length. Hence precedents of adjudged 
cases, becoming authorities for the future, have been con- 
stantly noted, and form indeed almost the sole ground of 
argument in questions of mere la,v. But these authorities 
being frequently unreasonable and inconsistent, partly from 
the infirmity of all human reason, partly from the imperfect 
manner in ,vhich a number of un,varranted and incorrect 
reporter.s have handed them do,vn, later judges gre\v anxious 
to elude by impalpable distinctions ,vhat they did not venture 
to overturn. In some instances this evasive skill has been 
applied to acts of the legislature. Those ,vho are moderately 
conversant with the history of our law ,viII easily trace other 
circumstances that have coöperated in producing that techni- 
cal and subtle system ,vhich regulates the course of real 
property. For as that forn1ed aln10st the ,vhole of our an.. 
cient jurisprudence, it is there that we must seek its original 
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character. But mnch of the same spirit pervades every part 
of the la\v. No tribunals of a civilized people ever borrowed 
so little, even of illu3tration, from the \vritings of philoso- 
phers, or froin the institutions of other countries. lIenee la,v 
has been studied, in general, rather as an art than a science 
with more solicitude to kno,v it:
 rules and distinctions than t
 
perceive their applicat:on to that for ,,,hich all rules of law' 
ought to have been established, the lllaintenance of public and 
pri vate rights. Nor is there any reading lllore jej une and 
unprofitable to a philosophical mind than that of our ancient 
la\v-books. Later times have introduced other inconveniences, 
till the vast extent and Intlltiplieity of our la\vs have beeon1e 
a practical evil of serious hnportance, and an evil ,,,hich, be- 
t\veen the timidity of the legislature on the one hand, and the 
selfi5h views of practitioners on the other, is likely to reach, 
in no long period, an intolerable excess. Deterred by an 
interested clainor against innovation from abrogating ,,,hat is 
useless, simplifJing ,vhat is complex, or determining ,vhat is 
doubtful, and alw'ays more inclined to stave off an illllllcdiate 
difficulty by some patch\vork scheme of modifications anù 
suspen:3Ïons than to consult for posterity in the con1prehen
iYe 
spirit of legal philosophy, \ye accul11ulate statute upon statute, 
and precedent upon precedent, till no indu
try can acquire, 
nor any intellect dige5t, the Inass of learning that gro\\Ts upon 
the panting student; and our jurisprudence seems not unlikely 
to be sin1plified in the \yorst and least honorable manner, 
a tacit ao-reelnent of io-norance an1ôno- its P rofessors. l\Iuch 
000 
indeed has already gone into desuetude \vithin the last cen- 
tury, and is kllO\Vn only as an occult science by a small num- 
ber of adepts. 1Ve are thus gradually approaching the crisis 
of a nece
8ary reforn1ation, "rhen our laws
 like those of ROlllC, 
must be ca
t into the crucible. It \yould lJe a di
grace to the 
nineteenth century if En o 1and could not find her Tribollial1. 1 
.,' 0 


1 Wbitelocke, just after the Restora- to innovation, T have need of some apol- 
tion, cOlllpltdns that" Now the volume o'''y 1(,\1" wha.t I have ventureù to 
ay in 
of our statutes is grown or swelled to a the text, ,. I remember the opinion of a 
great bigne:-;s," The volume! \Vbat wise and lcarneù sta.tc
man anù la'\\'J<:r 
would he have said to the mon
trous (the chancellor Oxellstieru), tl,lat multl- 
birth of a volume triennially, filled with plicity of written Jaws do but distraC't 
he 
laws professing to be the deliberate work judges, and render the law le
s certam ; 
of the legislature, which every subject is that where the h.LW sets due and ('lear 
supposed to read, remember, and under- bounds betwixt tJ1e prerogative royal and 
stand! The ex(
ellent sense of the follow- the ri
hts of the people, and gives remedy 
ing sentences from the same passage ma,y in priva.te causes, there neeùs no m?
e 
well excuse me lor quoting them, and, law:'! to be incrca
eù j for thereby htI- 
perhaps, ill this age of bigoted averseness gation will be increased likewke. It 
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This establishment of a legal system, which must be con- 
sidered as cOlnplete at the end of IIenry III.'s reign, when 
the ull,vritten usages of the C0111illOn la,v as ,veIl as the forms 
and precedents of the courts \vere digested into the great 
work of Bracton, nlight, in some respects, conduce to the 
security of public freedoln. For, ho,vever highly the pre- 
rogative Inight be strained, .it ,vas incorporated with the Jaw, 
and treated \vith the Sa111e distingui5hed and argumentative 
subtlety as every other part of it. 'Vhatever things, there- 
fore, it \yas asserted that the king might do, it ,vas a neces- 
sary implication that there ,vere other things \vhich he could 
not du; else it \vere vain to specify the former. It is not 
Ineant to press this too far; since undoubtedly the bias of 
la\vyers to,vards the prerogative ,vas son1etimes too discernible. 
But the s,veeping ma.xims of absolute pow'er, \vhich servile 
judges and churchmen taught the Tudor and Stuart princes, 
seem to have made no progress under the Plantagenet line. 
'Vhatever may be thought of the effect which the study of 
the law had upon the rights of the subject, it con- 
Heredi tary 1 h f 
l'Ïght of the duced ll1ateria ly to t e security 0 good order by 
crown estab- a
certainin!! the hereditar y succession of the cro,vn. 
lished. <..J 
Five kings out of seven that follo\ved \Villiam the 
Conqueror were usurpers, according at least to modern 
notions. Of these, Stephen alone encountered any serious 
opp05ition upon that ground; and ,vith respect to him, it must 
be rel11embered that all the barons, himself included, had 
solell1uly s\yorn to maintain the succession of l\fatilda. IIenry 
II. procured a parliamentary settlement of the cro\vn upon 
his eldest and :::;econd sons;' a strong presumption that their 
hereditary right was not absolutely secure. 1 A mixed notion 
of right and choice in fact prevailed as to the succession of 
every European monarchy. The coronation oath and the 
furm of popula.r consent then required were considered as 
more ll1aterial, at least to perfect a title, than we deen1 them 
at present. They gave seizin, as it ,vere, of the crown, and, 
in cases of disputed pretensions, had a sort of judjcial efficacy. 


were a work worthy of a parliament, and 
cannot be done otherwise, to cause a re- 
view of all our statutes, to repeal such as 
they shall judge inconvenient to remain 
in force; to confirm those which they shall 
think fit to stand, and those several stat- 
utes which are confused, some repug- 
nant to others, many touching the same 


matters, to be reduced into certainty, all 
of one subject into one statute, that per- 
spicuity aud clearness may appear in our 
written laws, which at this day few 
tu- 
dents or sages can find in them," 'Vhite- 
locke's Commentary on Parliamentary 
\Vrit, vol. i, p, 409, 
1 LytteltoD) vol. ü. p. 14, 
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The Chronicle of Dunstable says, concerning Richard I., that 
he ,vas ,. elevated to the throne b y hereditar y ri o-ht after a 
1 I ' 0 , 
so emn e ectIon by the clergy and people: "1 \vords that in(1i- 
cate the current principles of that age. It is to be observed, 
ho,vever, that Richard took upon him the exercise of royal 
prerogatives without ,vaiting for his coronatiol1. 2 The suc- 
cession of John has certainly passed in modern times for an 
usurpation. I do not find that it was considered as such by 
his own contemporaries on this side of the Channel. The 
question of inheritance bet\veen an uncle and the 50n of his 
deceased elder brother was yet unsettled, as we learn from 
Glanvil, even in private succession. 8 In the case of sovereign- 
ties, ,vhich ,vere sornetÏ1nes contended to require different 
rules fron1 ordinary patrimonies, it ,vas, and continued long 
to be, the 1110st uncertain point in public la\v. John's pre- 
tensions to the crown might therefore be such as the Engli:;:h 
were justified in adlnitting, especially as his reversionary title 
seems to have been ackno\vledged in the reign of his brother 
Richard. 4 If indeed we may place reliance on l\latthew 
Paris, archbishop Hubert, on this occasion, declared in the 
most explicit terms that the cro\vn \vas elective, giving even 
to the blood royal no other preference than their merit might 
challenge. ó Carte rejects this as a fiction of the historian; 
and it is certainly a strain far beyond the constitution, ,vhich, 
both before and after the Conquest, had invariably limited 
the throne to one royal stock, though not strictly to its nearest 
branch. In a charter of the first year of his reign, John 
calls himself king, "by hereditary right, and through the 
consent and favor of the church and people." 6 
It is deserving of remark, that, during the rebellions again
t 
this prince and his son IIenry III., not a syllable \vas breathf'd 
in favor of Eleanor, Arthur's sister, who, if the present 
rules of succession had been establi5hed, was the undoubt
d 
heiress of his right. The barons chose rather to ca!l in the 
aid of Louis, vlith scarcely a shade of title, though \v]
h much 
better means of maintaining hÎ1nself. One should dunk that 
men ,vhose fathers had been in the field for l\Iatilda could 
make no difficulty about female succession. But I doubt 


1 Lyttelton, vol. ii. p,42, Hæreditnrio 
jure promovendus in regnum, post cIeri 
et populi solennem electionem. 
2 Gui. Neubrigensis, 1. iv. c. 1. 
II Glanvil, 1. vii, c, 8, 


4 Hoveden, p, 702. 
ó p, 165, " ' 
6 .Jure hæreùltarlO, et medIante tam 
cIeri t>t populi consensu et f:wore. Our, 
don on Parliaments, P, 139 
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whether, nohvithstanding that precedent, the crOl\ll of Eng- 
land ,vas univerbally ackno\yledged to be capable of de
cend- 
ing to a female heir. Great averscncss had been sho\vn by 
the nobility of Henry I. to his proposal of settling the king- 
donl on his daughter. 1 And Ü.Olll a ren1arkaJle passage 
"vhich I shall produce in a note, it appear:s that even in the 
reign of Ed ward III. the succession \vas suppobed to be con 
fined to the male line. 2 
At length, about the middle of the thirteenth century, the 
lawyers applied to the cro\vn the salne strict princilJles of 
descent ,vhich regulate a private inheritance. Edward I. 
,vas proclaimed immediately upon his father's death, though 
absent in Sicily. Sonlething ho\vever of the old principle 
may be traced in this proclatnation, issued in his name by 
the guardians of the realm, ,vhere he asserts the cro\vn of 
England "to have devolved upon him by hereditary succes- 
sion and the 'will of his nobles.'
 8 1'hese last ,yords "vere 
omitted in the proclamation of Ed\vard II.; 4 since whose 
time the crown has been absolutely hereditary. The corona- 
tion oath, and the recognition of the people at that soleUlnity, 
are formalities ,vhich convey no right either to the sovereign 
or the people, though they may testify the duties of each. 5 
I cannot conclude the present chapter vvithout observing 
English one most prominent and characteristic distinction 
gentry des- bet\veen the con
titution of England and that of 
titute of 
exclusive every other country in Europe; I Inean its refusal 
privileges. of civil privileges to the lo\ver nobility, or those 


1 Lyttelton, vol. i. p, 162, 
2 1'his is intimated by the treaty made 
In 1339 for a marriage between the eldest 
son of Eùward III. and the duke of Bra- 
bant's daughter, Edward therein prom- 
ises that, if his son should die before 
him, leaving male issue, he will procure 
the consent of his barons, nobles, and 
cities (that is. of parliament; nobles here 
meaning knights, if the word has any 
distinct 
ense), for such issue to inherit 
the kingdom; and if he die leaving a 
daughter only, Eùward or his heir shall 
make such provision for her as belongs 
to the daughter of a king, Rymer. t, v. 
p, 114. It may be inferred from this in- 
strument that, in Edward's intention, if 
Dot by the constitution, the Salic law 
was to regulate the succession of the 
English crown, This law. it must be re- 
membered, he was compelled to admit in 
his claim on the kingdom of .I!'rance, 


though with a certain modification which 
gave a pretext of title to himself. 
3 Ad nos regni gubernaculum suc- 
cessione hæreditariâ, ac procerum regni 
voluntate, et fidelitate nobis præstitâ sit 
devolutum. Brady (History of England, 
vol. ii, Appendix, p. 1) expounds pro- 
cerum vúluntate to mean willingness, not 
will; as much as to say, they acted read- 
ily and without command. But in all 
proba bility it was intended to save the 
usual form of consent. - 
4 Rymer, t. iii. p, 1. Wnlsingham, 
however, asserts that Edward II, as- 
cended the throne non tam jure hære- 
ditario quàm unanimi assensu procerum 
et nUtgnatum, p, 95, Perhaps we should 
omit the word non, and he might intend 
to Ray that the king had not only his 
hereditary title, but the free consent of 
his barons. 
6 (NOTE XIV,] 
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whom we denominate the gentry. In France, in Spain, in 
Germany, "rherever in short ,ve look, the appellations of 
nobleman. and gentlenlan have been strictly synonymous. 
Those entItled to bear them by descent, by tenure of land, by 
o
c
 or ro
al creati?n, ha
e formed a class distinguished by 
prIvIleges Inherent In theIr blood from ordinary freemen. 
l\larriage ,vith noble families, or the purchase of military 
fiefs, or the participation of many civil offices, were, more or 
less, interdicted to the commons of France and the empire. 
Of the5e restrictions, nothing, or next to nothing, ,vas ever 
kno,vn in England. The la, v has never taken notice of 
g entleinen. 1 From the reio-ll of IIenr y III. at least. the leo-al 
o , 0 
equality of all ranks belo\v the peerage ,vas, to every essen- 
tial purpose, as complete as at present. Compare t\VO \vriters 
nearly conteinporary, Bracton with lleaull1anoir, and Inark 
ho\v the customs of England are di
tinguishable in this re- 
spect. The Frencillnan ranges the people unùer three 
divi
ions, the noble, the free, and the servile; our countryman 
has no generic class, but freedom and villenage. 2 No re- 
s traint seelns ever to have lain upon Inarriage; nor have the 
children even of a peer been e\?er deeined to lose any privi- 
lege by his union ,vith a co!nmoner. The purchase of lands 
held by knight-service ,vas ah
{ays open to all fi'eemen. A 
fe\v privileges indeed ,vere confined to those ,vho had received 
knighthood,S But, upon the ,vltole, there ,vas a virtual 
equality of rights among all the commoners of England. 
'Vhat is most particular is, that the peerage itself iInparts no 
privilege except to its actual possessor. In every other 
country the descendants of nobles cannot but themselves be 
noble, because their nobility is the immediate consequence of 
their birth. But though ,ve cominonly 
ay that the blood of 


1 It is hardly worth while, even for the 
sake of obviatin
 cavil
, to notice as an 
exC'eption the statute of 23 II, VI. c, 14, 
prohibiting the election of any who were 
Dot born g'entlemen for knights of the 
shire, :Much less should I have thought 
of noticing, if it had not been suggested 
as an objection, the provision of the stat- 
ute of Merton. that guardians ill chivalry 
shall not marry their wards to villeins 
or bur
esses, to their disparagement, 
'Vherevf1r the distinctions of ranl< and 
property are felt in the customs of society , 
Buch marriages will be deemed ulleq ual ; 
and it was to obviate the tyranny of 
feudal superiors who compelled their 


wards to accept a mean alliance. 01" to 
forfeit its price, that this provi
ion of the 
statute was made, But this does not 
affect the' proposition I had maintained 
as to the legal equality of commone
1'!, 
any more than a report of & )Ia
tu III 
Chancery at the present day, that a pro- 
posed marriaa-e for a ward of the court was 
unequal to 
ha.t her station in society 
appeared to claim, would invalidate the 
same proposition. , 

 ßeaumanoir, c, 45, Bracton, 1. 1, 
C, 6, 
3 See for these, Selden's Title
 of Honor, 
vol. Hi. p, 806, 
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a peer is ennobled, yet this expression seems hardly accurate, 
and fitter for heralds than la \vyers; since in truth nothing 
confer.:; nobility but the actual descent of a peerage. rrhe 
sons of peers, as we ,veIl kno\v, are commoners, and totally 
destitute of any legal right beyond a barren precedence. 
There is no part, perhaps, of our constitution so ac1n1irable 
as this equality of civil rights; this 'l'sonon1ia, which the phi- 
Josophers of ancient Greece only hoped to find in democrat- 
ical governlnent. 1 From the beginning our la,v has been 110 
respecter of persons. It screens not the gentleman of ancient 
lineage from the judglnent of an ordinary jury, nor from 
ignOll1inious punislul1ent. It confers not, it never did confer, 
those unjust immunities froln public burdens, ,vhich the supe- 
rior orders arrogated to themselves upon the continent. Thus, 
,yhile the privileges of our peer3, as hereditary legislators of 
a free pC0ple, are incolnparahly more valuable and dignified 
in their nature, they are far less invidious in their exercise 
than tho,e of any other nobility in Europe. It is, I am firmly 
persuaded, to this peculiarly democratical character of the 
English nlonarchy, that "re are indebted for its long perma- 
nence, its regular improvement, and its present vigor. It is 
a singular, a providential circumstance, that, in an age ,vhen 
the graduallnarch of civilization and COlnmerce ,,,,as so little 
foreseen, our ancestors, deviating from the usages of neigh- 
boring countries, should, as if deliberately, have guarded 
against that expansive force which, in bursting through 
obstacles improvidently opposed, has scattered havoc over 
Europe. 
This tendency to civil equality in the English law may, I 
Causes of think, be ascribed to several concurrent causes. In 
the eqa1ity the first place the feudal institutions lvere far less 
:

ni
l free- 111ilit
lry in England than upon the continent. From 
England, the tilne of Henry II. the escuage, or pecuniary 
cOllnllutation for personal service, becalne almost universal. 
The armies of our kings ,vere cOlnposed of hired troops, great 
part of ,vhom certainly "
ere knights and gentlemen, but 
,vho, serving for pay, and not by virtue of their birth or 
tenure, preseryed nothing of the feuùal character. It was 


1 nÂ
t9oç úPXov, 'lrpwrov flÈV Herodotus (Thalia, c, 80) has put into 
ðvvofla KÓ X)
l(JTDV lXßl, laDvouluV, the mOll ths of three Per
ian satraps, after 
r r the m urùer of Smerdis ; a scene conceived 
says the advoc3.te of democracy, in the ' 11 
discussion of forms of government which In the :spirit of Cornei e. 
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not, 
o,vever, so much !or the ends of national as of private 
warfare, that the relation of lord and vassal ,vas conirived. 
The right ,vhich every baron in :France possessed of redress- 
ing his o\vn ,vrongs and those of his tenants by arms rendered 
their connection strictly military. But ,ve read very little of 
private ,val'S in England. N ot\vithstanding some passages in 
Glanvil, ,yhich certainly appear to adlnit their legality, it is 
not easy to reeoncile this ,vith the general tenor of our la,vs. 1 
Th
y must ahvays ha
e been a breach of the king's peace, 
,,-hH
h our Saxon la\vglvers ,vere perpetually striving to pre- 
serve, and \vhieh the Conqueror and his sons more effectually 
maintailled. 2 Nor can we trace many instances (some ,ve per- 
haps may) of actual hostilities among the nobility of England 
after the Conquest, except during such an anarchy as the 
reign of Stephen or the minority of Henry III. Acts of 
outrage and spoliation "Tere indeed very frequent. The 
statute of l\farlebridge, soon after the baronial ,val'S of IIenry 
III., speaks of the disseizins that had taken place during the 
late disturbances; 8 and thirty-five verdicts are said to have 
been given at one court of assize against Foulkes de Breauté, 
a notorious partisan, ,,,ho cOlnmanded some foreign lnercena- 
ries at the beginning of the 
anle reign; 4 but these are faint 
reselnblances of that ,vide-
preading devastation ,vhieh the 
nobles of France and Germany ,vere entitled to carry among 
their neighbors. The most prolninent instance perhaps of 
,vhat Inay be deemed a private ,val' arose out of a contention 
bctw'een the earls of Gloucester and IIereford, in the reign 
of Ed\vard I., during ,vhich acts of extraordinary violence 
,v ere perpetrated; but, far fron1 its having passeù for la,vful, 
these po\verful nobles ,vere both committed to pri50n, and 
paid heavy fines. 5 Thus the tenure of knight-service ,vas 
not in effect much nlore peculiarly connecteù ,vith the pro- 


1 I have modified this passage in con- 
sequence of the just animadversion of a 
periodical critic. In the first edition I 
had stated too strongly the difference 
which I stili believe to have existed be- 
tween the customs of England and other 
feudal countries in respect of private 
warfilre, [NOTE XV,] 
2 The penalties imposed on breaches 
of the peace, in Wilkins's Anglo-Saxon 
Laws, are too numerous to be particularly 
inserted, One remarkable pa8sage in 
Domesday appears, by mentioning a legal 
custom of private feuds in an in(1ividual 
manor I and there only among Welshmen, 


to afford an inference that it was an 
anomaly, In the royal manor of Ar- 
chenfeld in IIerefordshire, if one "
el:.;h- 
man kills another, it was a custom for 
the relations of the slain to assemble and 
plunder the murderer and hi8 kindred, 
and burn their houses. until the corpse 
should be interred, which was to take 
place by noon on the 
orrow of h
8 death, 
Of this plunder the lung Imd a tlllrd part, 
and the rest they kept tòr themsch'es.- 
p. 179, 
3 Stat, 52 II, III, 
4 Matt, Paris. p. 271, 
6 !tot, ParI. vol. i. p. 70, 
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fession of arms than that of socage. There ,vas nothing in 
the former condition to generate that high self-estimation 
which n1ilitary habits inspire. On the contrary, the burden- 
some incidents of tenure in chivalry rendered socage the more 
advantageous, though less honorable of the t,vo. 
In the next place, ,ve must ascribe a good deal of efficacy 
to the old Saxon principles that survived the conquest of 
'Villiam and infused themselves into our comn10n law. A 
rebpectable class of free 80cagers, having, in general, full 
rights of alienating their lands, and holding them probably at 
a slnall c(Jrtain rent from the lord of the manor, frequently 
occur in Domesday Book. Though, as I have already ob- 
served, these \vere derived from the superior and more fortu- 
nate Anglo-Saxon ceorls, they ,vere perfectly exempt from all 
111arks of villenage both as to their persons and estates. 1\lost 
have derived their name from the Saxon soc, ,vhich signifies a 
franchise, especially one of jurisdiction,1 and they undoubtedly 
were suitors to the court-baron of the lord, to ,vhose soc, or 
right of justice, they belonged. They ,vere consequently 
judges in civil causes, determined before the manorial tribu- 
nal. 2 Such privileges set theln greatly above the roturier3 or 


1 It now appears strange to me that 
I coulù ever have given the preference 
to Brëwton's derivation of socage from 
soc de charue. 'fhe word 8okeman, which 
occurs so often in Domesday, is con- 
tinually coupled with soca, a franchise 
or right of jurisdktion belonging to the 
lord, whose tenant or rather suitor, the 
Bokt>man is described to be. Soc is an 
idle anù improbable etymology; espe- 
cially as at the time when I"okeman was 
mOf:t in use ther
 was hardl v a word of 
a French root in the languàge, Soc is 
plainly derived from seeo, anù therefore 
cannot pas
 for a Teutonic word. 
I once thought the etymology of Brac- 
ton aud Lyttelton curiously illustrated 
by a pas:--;age in ßlomefield's lIist. of 
Norfolk. vol. iii. p, 538 (folio), In the 
nlanor of Cawston a man with a brazen 
hand holdi\Jg a. ploughshare wa
 carried 
before tile stewart! a
 a sign that it was 
held by socage of the duchy of Lan- 
caster, 
2 The feudal courts, if under that name 
we include thof-:e of landholders having 
grants of soc, sac, infangthef. &c., "from 
the crown, had originally a jurisdiction 
exclúsive of the county anù hundreù. 
The Laws of Hcnry 1., a treatise of great 
authority as a contemporary exposition 
of the law of England in the midùle of 


the twelfth century, just before the great 
though silent revolution which brought 
in the Norman jurisprudence, bear 
abundant witne
s to the territorial courts, 
collateral to and independent of those of 
the sheriff, Other proof.., are e
"sily fur- 
nished for a later period. Yide Chron, 
Jocelyn de Brakelondc, et alia, 
It is nevertheless true that territorial 
jurisdiction was never so extensive as in 
governments of a more aristocratical 
character, either in criminal or civil case
. 
}, In the laws ascribed to Henry 1. it is 
said that all great offences could only be 
tried in the king'R court, or by his com- 
mis
ion, c, 10, Glanvil dh-tinguishes the 
cl'iminal pleas, which could only be deter- 
mined before the king'sjuùges, from those 
which belong to the sheriff, Treason, 
murder, robbery, and rape were of the 
former class; theft of thE; latter, 1. xiv, 
The criminal jurisdiction of the sheriff 
is entirely taken away by l\Iagna Charta. 
c, 17. Sir E, Coke says the territorial 
frdnchiHcs of intilD
thief and outfi),ngthief 
., had some continuance afterwards, but 
either by this act, or per desuetuùinem 
for inconvenience, these franchises within 
manors are antiq ua ted aud gone,
' 2 I nst, 
p.31. The I"tatute hardly seems to reach 
them; and they were certainly both 
claimed and exercised as late as the 
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censiers of France. They ,vere all EnO'lishmen and thcir 
. 1 E I . 0' 

enure strIct y ng Ish; \vhich 
een1S to have given it credit 
In the eyes of our la\vyer
, \vhen the nanle of Englishnlan 
was affected even by those of Norman descent, and the ht\vs 
of Ed ward the Confessor became the universal den1and. Cer- 
tainly Glanvil, and still more Bracton, treat the tenure in free 
socage ,yith great respect. And ,ve have rea
on to think that 
this class of freeholders \vas very numerous even before the 
reign of Ed ,yard I. 
. 
But, lastly, the change ,vhich took place in tIle constituti
n 
of parlian1ent consulnmated the degradation, if ,ve must use 
the ,yord, of the lo\ver nobility: I mean, not so much their 
attendance by representation instead of personal Slllnn10ns, as 
their election by the \vhole body of freeholder
, and their 
separation, along \vith citizens and burgesses, from the house 
of peers. rrhese changes will fall under consiJeration in the 
follo\ving chapter. 


reign of Edward I. Blomefield men- king refused. Stat. Merton, c, 11, But 
tions two instances, both in 1285, where severallorùs enjoyed this as a particular 
executions for telony took place by the franchise; whi('h is saved by the statute 
sentence of a court-baron, In these 5 II, IV. c, 10, directing justices of the 
cases the lord
s privilege was called in peace to imprison no man, except in the 
question at the as
izes, by which means common gaol. 2, The civil juri5diction 
we learn the transaction; it is very prob- of the court-baron was rendered insiguifi- 
able that similar executions occurred in cant, not onI)' by its limitation in per- 
manors where the juri;o:diction was not sonal suits to debts or ùamages not ex- 
disputed. Hist, of Norfolk, vol. i, p. 313; ceeding forty shillings, but by the writs 
vol. iii, p, 50, Felonies are now cog- of toll and pone, which at once removed 
nizable in the greatE-r part of boroughs; a suit for lands, 'in any state of its prog- 
though it is usual, except in the most reSs before judgment, into the county 
consiù('rable places, to remit such as are court or that of the king. The statute 
not within benefit of clergy to the jus- of l\Iarlebridge took away all appellant 
tices of gaol delivery on their circuit. jurisdiction of the superior lord, for false 
This jurisùiction, however, is given, or judgment in the manorial court of his 
presumed to be given, by special charter, tenant, and thus aimed another blow at 
and perfectly distinct from that which the feudal connection, 52 H, III, c, 19, 
was feudal and territorial. Of the latter 3, The lords of the counties palatine of 
some vestiges appear to remain in par- Chester and Durham, and the Royal 
ticular liberties, as for example the Soke franchi
e of Ely, had not only a capital 
of Peterborough; but most, if not all, of jurisùiction in criminal ca...o;;es, but an 
these local franchises have fallen, by right exclusive cognizance of civil f'uits; the 
or custom, into the hands of justices of former still is retained by the bishops of 
the peace. A territorial privilege some- Durham and Ely, though much shorn or 
what analogous to criminal jurisdiction, its ancient extent by an act of I1enry 
but considBrably more oppressive, was \"III. (27 H, VIII. c. 24), and ndmini
- 
that of private gaols, At the parliament tered by the king's justices of assile; the 
of Merton, 1237, the lords requested to bishops or their deputies being- put only 
have their own prison for tre
passes on the footing of ordinary justices of the 
upon their parks and ponds, which the peace. Id. s. 20. 
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NOTE I. Page 256. 
THESE seven princes enumerated by Bede have been called 
Brehvaldas, and they have, by late historians, been advanced 
to higher importance and to a different kind of po,ver than, 
as it appears to me, there is any sufficient ground to bestow 
on theine But as I have gone more fully into thiR subject in 
a paper published in the 32d volume of the 'Archæologia,' 
I shall content myself \vith giving the most material parts of 
what ,vill there be found. 
Bede is the original vdtness for the seven monarchs ,vho 
before his time had enjoyed a preponderance over the Anglo- 
Saxons south of the Hun1oer: -" Qui cunctis australibus 
gentis Anglorum provinciis, quæ I-Iumbræ fluvio et contiguis 
ei terminis sequestrantur a Borealibus, imperârunt." (Rist. 
Eccl. lib. ii. c. 5.) 'fhe four first-named had no authority 
over Northumbria,; but the last three being sovereigns of 
that kingdom, their sw'ay ,vould include the whole of England. 
The Saxon Chronicle, under the reign of Egbert, saY$ 
that he was the eighth ,vIlo had a dominion over Britain; 
using the remarkable 'YOI'd Bret\valda, which is found no,vhere 
else. This, by its root waldan, a Saxon verb, to rule (\v hence 
our ,vord wield), implies a ruler of Britain or the Britons. 
rI'he Chronicle then copies the enuineration of the other seven 
in Bede, ,vith a little abridgn1ent. The kings mentioned by 
Bede are Ælli or Ella, founder of the kingdom of the South- 
Saxons, about 477; Ceaulin, of Wessex, after the interval 
of nearly a century; Ethelbert, of Kent, the first Christian 
king; Rcd\vald, of East Anglia; after him three Northum- 
brian kings in succession, Edwin, Os\vaId, Oswin. VV e have
 
therefore, sufficient testimony that before the middle of the 
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seventh cen/:ur y four kino-::;: , from four Ano-lo-Saxon kinO'dom
 
. . 0 0 ;:, oJ, 

ad, at Intervals of tIme, becolne superior to the rest; except- 
Ing, ho\vever, 
he .Northulubrians, \vhom Bede di:3tinguishes, 
and 'v hose subjectIon to a southern prince does not appear at 
all probable. None, therefore, of these could ,veIl have been 
called Bret\valda, or ruler of the Britons, \vhile not even his 
o,vn countryn1en ,vere 'wholly under his s\vay. 
'Ve no\v come to three Northumbrian kings, E(hvin, Os. 
wald, and Os\vin, who ruled, in Bede's language, \vith greater 
po\ver than the preceding, over aU the inhabitants of nritain, 
both English anù British, \vith the sole exception of the men 
of I{ent. This he reports in another place \vith re
pect to 
Edwin, the first Northumbrian convert to Christianity; 
whose \vorldly po\ver, he says, increased so 11luch that, what 
110 English sovereign had done Lefore, he extended his do- 
minion to the furthe5t bounds of Britain, \vhether inhabited 
by English or by Britons. (Rist. Eccl. lib. ii. c. 9.) Dr. 
Lingard has pointed out a remarkable confirmation of this 
testimony of Bcde in a Life of St. ColLunba, published by 
the Bollandists. lIe nalnes CUlninius, a contelnporary \vriter, 
as the author of this Life; but I find that these \vriters gi\?e 
several reasons for doubtino- ,vhether it be his. The \vords 
u 
are as follo\v : - " Os\valdum regem, in procinctu belli castra 
me tatum, et in papilione supra pulvilluill dormientem allocu- 
tus est, et ad bellum procedere jus:,it.. ProceBsit et secuta 
est victoria; reversu
que postea totius Britanniæ imperator 
ordinatus a Deo, et iota incredula gens baptizata est." (Acta 
Sanctorum, Jun. 23.) 1'his pa
sage, on account of thc, un- 
certainty of the author's age, might not appcar 
uffielcnt. 
But this anonymous Life of Columba is ch
efly take
 from 
that by Adamnan, \vritten about 700; and 111 th
t Llf
 ,,?e 
find the important expression about Os,vald - "totIus Brltan- 
nire imperator ordinatus a peo." We have, therefore, he:::c 
probably a distinct recognition of tlle Saxon '\:or
l Brctwa1da; 
for what else could ans,,,er to emperor of Brltaln? And, as 
far as I kno,v, it is the only one that exists. It 
eem=-, more 
likely that Adamnan refers to a distinct title bc:,towed on 
Os\vald by his subjects, than that he means to as
ert as a fa<:t 
that he truly ruled over all Britain. This is not very crcch- 
ble not\vithstandinO" the lano-uao-e of Bcde, ,,,ho loves to 
, ;:, M ð y."' 1 1 . t 
amplify the po,ver of favorite 111onarchs. .,],.' or t ,long 1 1 
may be admitteù that these N ortillunbrian kIngs enjoyed at 
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times a preponderance over the other Anglo-Saxon princi- 
palities, ,ve kno\v that both Echvin and Os,vald lost their lives 
in grea.t defeats by Pend a of l\Iercia. N or were the Strath- 
cluyd Britons in any pern1anent subjection. The name of 
Bret\valda, as applied to these three kings, though not so 
ab5urd as to make it incredible that they assumed it, asserts 
an untruth. 
It is, ho\vever, at all events plain from history that they 
obtained their superiority by force; and \ve may probably 
believe the same of the four earlier kings enumerated by 
Bede. An elective dignity, such as is 110\V sometimes sup- 
posed, cannot be presunled in the absence of every semblance 
of evidence, and against manifest probability. 'Vhat appear- 
ance do \ve find of a federal union an10ng the. kites and 
cro\vs, as l\Iilton calls them, of the Heptarchy? 'Vhat but 
the la,v of the strongest could have kept these rapacious and 
restless warriors from tearing the vitals of their COlnmon 
country? The influence of Christianity in effecting a com- 
parati ve civilization, and producing a sense of political as 
well as religious unity, had not yet been felt. 
l\Iercia took the place of Northumberland as the leading 
kingdom of the I-Ieptarchy in the eighth century. Even 
before Bede brought his Ecclesiastical I-li
tory to a close, in 
731, Ethelbald of J\Iercia had becon1e paran10unt over the 
southern kingdo111s; certainly lnore 
o than any of the first 
four 'v ho are called by the Saxon Chronicler Bre.hvaldas. 
"Et hm omnes provinciæ cæteræque australes ad confinium 
usque HYlnbræ fluminis cum 8ui
 quæque regibus, l\Ierciorum 
regi Ethclbaldo suhjectæ 
unt." (Rist. Eccl. v. 23,) In a 
charter of Ethelbald he styles himself -" non solum l\Iercen- 
sium seù et univer
,arum provineiarum quæ communi voeab- 
ulo dicuntur Suthangli divina largiente gratia rex." (Codex 
Ang.-Sax. Diploll1. i. 96; vide ctiam 100, 107.) Offa, his 
successor, retained great part of this ascendency, and in his 
charters sometimes styles himself" rex Anglorum," some- 
times "rex J\Ierciorum simulque alia rum circumquaque na- 
tionU111." (lb. 162, 166, 167, et alibi,) It is ilnpo
:--:ible 
to define. the subordination Qf the southern kingdon1s, but \ve 
cannot reasonably imagine it to have been le
s than they paid 
in the sixth century to Ceaulin and Ethelbert.. Yet to these 
" 
potent sovereip;ns the Saxon Chronicle does not give the 
nan1e Bretwaldn, nor a place in the list of British rulers. It 
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copies Bede in this passage servilely, ,vithout reO'ard to events 
which had occurred since the terIl1ination of hi
 history. 
I am, ho,vever, inclined to believe, combining the pa
saO'e 
Adamnan ,vith this less explicitly ,vorded of the Sax
n 
Chronicle, that the three N orthumhrian kinO's, havinO' been 
victorious in ,val' and paramount over the n
inor kin
( loms 
,vere really designated, at least alnong their o,vn subje
t
, b; 
the name Bret\valda, or ruler of Britain, and totius Britan- 
niæ imperator. The assumption of so pompous a title is 
characteristic of the vaunting tone ,vhich continued to in- 
crease do,vn to the Conquest. 'Ve may, therefore, admit as 
probable that Os\vald of N orthunlbria in the seventh century, 
as ,veIl as his father Edwin and hi
 son Os,vin, took the ap- 
pellation of Bret,valda to indicate the supremacy they had 
obtained, not only over l\Iercia and the other kingùolns of 
their countrymen, but, by dint of successful invasion
, over 
the Strathcluyd Britons and the Scots beyond the Forth. I 
still entertain the greatest doubts, to say no more, ,vhether 
this title ,vas ever applied to any but these Northulnbrian 
kings. It ,vould have been manifestly riùiculous, too ridicu- 
lous, one would think, even for Anglo-Saxon grandiloquence, 
to confer it on the first four in Bede's list; and if it expressed 
an ackno,vledged Hupremacy over the ,vhole nation, ,vhy ,vas 
it never assumed in the eighth century? 
'Ve do not derive n1uch additional information froln later 
historians. Florence of Worcester, ,,,,ho usually copies the 
Saxon Chronicle, ,merely in this instance transcribes the text 
of Bede with more exactness than that had done; he neither 
repeats nor translates the ,yord Bret,valda. Henry of II unt- 
ingdon, after repeating the pas
age in TIede, adds ]
gbcrt to 
the seyen kinO's therein mentioned, calling him "rpx et lllon- 
archa totius Britanniæ," doubtless as a translation of the 
,vord Bretwalda in the Saxon Chronicle; subjoining the 
narnes of Alfred and EdO'ar as ninth and tenth in the list. 
EO'bert he sa y s ,vas eiO'htl1 of ten kinO's remarkLle for their 
0' , /'j 0 " 
bravery and po,ver (fortissiIllorum) who have reIgned ]n 
England. It is strange that Ed,vard the Elùer, Athelstan, 
and Edred are passed over. , 
R,apin ,vas the first ,vho broached the th
ory of an elecÌ1
?e 
Bret\valda, possessing a sort of monarchlca
 Sup,I"elnacy ]n 
the constitution of the Heptarchy; SOlnethlng hke, as he 
says, the dignity of stadtholder of the Netherlands. It was 
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taken up in later tÎ1nes by Turner, Lingard, Pa1grave, and 
Lappenberg. But for this there is certainly no evidence 
whatever; nor do I perceive in it anything but the very re- 
verse of probability, especially in the earlier instances. 
'Vith ,vhat ,ve read in Bede \ve may be {\ontent, confirmed as 
with respect to a Northulnbrian sovereign it appears to be 
by the Life of Columba; and the plain history \vill be no 
more than this - that four princes from among the southern 
Anglo-Saxon kingdoms, at different times obtained, probably 
by force, a superiority over the rest; that after\vards three 
Northulnbrian kings united a sÎlnilar supremacy \"ith the 
governrnent of their o,vn dominions; and that, having been 
successful in reducing the Britons of the north and also the 
Scots into subjection, they assumed the title of Bret\valda, or 
ruler of Britain. This title )vas not taken by any later 
kings, though SOIne in the eighth century ,vere very po\verful 
in England; nor did it attract nluch attention, since ,ve find 
the w'ord only once employed by an historian, and never in a 
charter. The consequence I should dra\v is, that too great 
prominence has been given to the appellation, and undue 
inferences somethnes derived from it, by the eminent writers 
above l11entioned. 


NOTE II. 


Pao-e 258. 
o 


The reduction of an England under a single sovereign 
"ras acconlpIished þy Erhvard the Elder, ,vho may, therefore, 
be reckoned the founder of our monarchy more ju
tly than 
Egbert. The five Danish to,vns, as they ,vere called, Lei- 
cester, Lincoln, Stamford, Derby, and Nottingham, had been 
brought under the obedience of his gallant sister Æthelfleda, 
to ,vhom Alfred had intrusted the viceroyalty of J\fercia. 
Ed\vard hilnself subdued the Danes of East Anglia and 
Northun1berland. In 922 "the kings of the North 'Velsh 
sought hill1 to be their lord." And in 924 "chose hiIn for 
father and lord, the king of the Scots and the ,vhole nation 
of the Seots, and Regnald, and the son of Eadul
 and all 
those \vho dwell in Northumberland, as ,veIl English as 
Danes and Northmen 
nd others, and a180 the king of the 
Strathcll1yd Britons, and all the Strathcluyd Britons." (Sax. 
Chronicle, ) 
}
d ward died next year; of his son Æthelstan it is said 
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that "he, ruled all the kings 'v ho ,vere in this island; first, 
IIo,vel lung of 1V est Welsh, and Constantine kinO' of the 
Scots, and U,ven king of the Gw'entian (Silurian) people, 
and Ealdrad son of Ealdalf of Bamborough, and they 
co
firm
d the peace by pledge and by oaths at the place 
wInch IS called Earnot, on the fourth of the Ides of July; 
and they renounced all idolatry, and after that submitted to 
hiln in peace." (Id. A.D. 926.) 
Frotn this time a striking change is remarkable in the 
style of our kings. E(hvard, of ,,,honl 'v
 have no extan 
charters after these great submissions of the native princes 
calls himself only Angul-Saxonum rex. But in those of 
Athelstan, such as are reputed genuine (for the tone is still 
more pompous in some Inarked by 1\11'. ICemble with an 
asterisk), ,ve meet, as early as 927, ,vith "totius Britanniæ 
monarchus, rex, rector, or basileus;" "totius Britanniæ solio 
sublimatus ;" and other phrases of insular sovereignty. 
(Codex Diplon1. vol. ii. passim,. vol. v. 198.) "\Vhat has 
been attributed to the iInaginary BrtÌ\valdas, belonged truly 
to the kings of the tenth century. And the grandiloquence 
of their titles is sometimes almost ridiculous. They affected 
particularly that of Basileus as something more iInpcrial 
than king, and less easily understood. Ed\vy and Edgar are 
ren1arkable for this pomp, 'v hich sho,vs itself also in the 
spurious charters of older kings. But E(hnund and Edred 
,vith more truth and simplicity had generally denoulinatcd 
themselves "rex Anglorum, cæterorumque in circuitu per- 
sistentium guberl1ator et rector." (Codex Diplom. vol. ii. 
passin
.) An expression ,vhich ,yas retained sometimes ùy 
Edgar. And though these exceedingly pon1polls phrases 
seem to have ùecolne less frequent in the next century, ,ve 
find "totius Albionis rex," and equivalent terms, in all the 
charters of Ed,varù the Confessor. l 
But 10okinO' from these charters, where our kings asserted 
what they pkaseù, to the actual truth, it may be inquired 
\vhether "\Vales and Scotland \vere really subject, and in what 
degree, to the self-styled Basileus at 'Vinchester. This i
 a 
debatable land, ,vhich, as merely historical Hntiquitie
 are far 


1 "As a general rule it Dlay be ob- from the latter balf of that cpntury 
serveù that before the tenth century the peùantry and absurdity struggle for 
proem is comparatively simple; that the mastery," Kemble's Introùuction 
about that time the influence of the 11\ - to vol. ii, p, ;x, 
w.ntine court began to be felt j anù thãt 
VOL. II, 22 
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frOIll being the object of this ,york, I shall leave to national 
prejudice or philo
ophical in1partiality. Edgar, it may be 
mentioned, in a celebrated charter, dated in 964, asserts his 
conquest of Dublin and great part of Ireland: -" l\1ihi 
auteln cOl1cessit propitia ùivinitas cum Anglorum ilnperio 
on1nia regna insularun1 oceani cum suis ferocissimis regibus 
usque Nor,vegiam, maximamque parten1 Hiberniæ CUll1 suâ 
nobili3simâ civitate Dublinia Anglorum regno subjugare; 
quos etialll orones n1eis imperiis colla subdere, Dei Ütvente 
gratiâ, coegi." (Codex Diplom. ii. 404.) No historian 
lnentions any conquest or evc,n expedition of this kind. Sh. 
Francis Palgrave (ii. 258) thinks the charter "does not 
contain any expression which can give rise to suspicion; and 
its tenor is entirely consistent \vith history: 'I, meaning, I 
presume, that the silence of history is no contradiction. 1\11". 
Keillble, ho\vever, marks it \vith an asterisk. I ,villillention 
here that an excellent summary of Anglo-Saxon history, 
from the earliest times to the Conquest, has been dra\vn up 
by Sir F. Palgrave, in the :second volulue of the Rise and 
Progress of the English Comillon \vealth. 


NOTE III. Page 262. 
The proper division of freemen "as into eorls and ceorls: 
ge eorle - ge ceorle; ge eorlische - ge ceorlische; occur in 
several Anglo-Saxon texts. The division corresponds to the 
phrase" gentle and silnple" of later times. Palgrave (p. 11) 
agrees with this. Yet in another place (vol. ii. p.352) he 
says, "It certainly designated a person of noble race. This 
is the form in which it is employed in the la,vs of Ethelbert. 
".rhe earl and the churl are put in opposition to each other as 
the t\yO extremes of society." I cannot assent to this; the 
second thoughts of my learned friend I like less than the 
first. It seems like saying men and women are the extremes 
of hUIllanity, or odd and even of number. What was in the 
middle?l 
Ir. J{emble, in his Glossary to Beo,vul
 explains 
eorl by vir fortis, pugil vir; and proceeds thus: - " Eorl 
is not a title, as ,vith us, any n10re than beorn "\Ve 


1 An earlier writer has fallen into the the lowest description of freemen, to 
8ame mistake, which should be corrected, eorls, as the highest of the nobility." 
as the equivocal meaning of the worù Heywood" On Ranks among the Anglo 
eorl might casily deceive the reader, Saxons," p. 278. 
"Ceorls, or cyrlise men, are opposed, as 
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may safely look upon the origin of earl, as a title of rank, to 
be the SalTIe as that of the comites, ,vho, accordin o ' to Tacitus 
. 11 h e' 
especUl y attac ed themselves to any distinguished chief.. 
That these fideles became under a ,varlike prince somethinO' 
. 1 0 
more Important t 1an the early constitution of our tribes COll- 
tell1plated, is natural, and is n10reover proved by hi
tory, and 
they laid the foundations of that system ,vhich recocJ'nize
 the 
king as the fountain of honor. In the later An 
lo-Saxon 
constitution, ealdorman was a prince, a governor of a coun- 
try or small kingdom, sub-regulus,. he ,vas a constitutional 
officer; the earl ,vas not an officer at all, though afterwards 
the government of counties came to be intrusted to him; at 
first, if he had a bene.ficiurn or feud at all, it ,vas a horse, or 
rings, or ariTIS; afterwards lands. This appears constantly 
in Bco,vulf, and requires no further ren1ark." A speech 
indeed ascribed to vVithred king of I{ent, in 696, by the 
Saxon Chronicle, '\-vould prove earls to have been superior to 
aldermen in that early age. But the forgery seems too 
gross to impose on anyone. Ceorl, in Beo\vul
 is a man, 
vir,. it is sometimes a husband; a woman is said ceorlian, 
i. e. viro se adjungere. 
Dr. Lingard has clearly apprehended, and that long before 
Mr. Kemble's publication, the distribull've character of the 
words eorl and ceorl. "Among the Anglo-Saxons the free 
population was divided into the eorl and ceorl, the man of 
noble and ignoble descent;" and he ,veIl observes that" by 
not attending to this meaning of the ,vord eorl, and rendering 
it earl, or rather comes, the translators of the Saxon la \VS 
have made several passao-es unintelligible." (IIi
t. of Eng- 
land, i. 468.) l\Ir. Thorpe has not, as I conceive, explained 
the word as accurately or perspicuously as 1\lr. I{emble. lIe 
says, in his Glossary to Ancient English La\v
, ,- " Eorl, 
comes, satelles principis. This is the prose 
efi
IÌl?n of the 
word; in Analo-Saxon and Old Saxon poetry It sIgnIfies man, 
though genel
ally applied to one of consideration on ac
o
n1t 
of his rank or valor. Its etymon is unknow'n, one den :Tlng 
it from Old Norse, ar, minister, satelles; another from lara, 
præliuln. (See B, RaId, voc. Jarl, and the Glos
. to Sæmund, 
by Edda, t. i. p. 597.) This title, ,vhich seems Introduce
 by 
the Jutes of I{ent occurs frequently in the law's of the kUlg:; 
of that district th
 first mention of it being in EthplIJert, 13. 
Its more gene;al use among us dates from the later Scal1dina- 
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vian invasions; and though originally only a title of honor, it 
becan1e in later tin1es one of office, nearly supplanting :he oldel' 
and more Saxon one of ealdornlan," The editor docs not here 
particularly ndvert to the use of the ,vord in opposition to ceorl. 
That a ,vord n1erely expressing man may become appropriate 
to men of dignity appears from bar and baro,. and son1ething 
analogous is seen in the Latin vir. Lappenberg (vol. ii. p.. 
13) 8ays,-" The title of eorl occurs in early times among 
the laws of the l{entish kings, but became more general only 
in the Danish times, and is probably of old Jutish origin." 
This is a confusion of words: in the ]a,vs of the Kentish 
kings, eorl means only ingenuus, or, if ,ve please, nobilis,. in 
the Danish times it was comes, as has just been pointed out. 
Such ,vas the eorl, and such the ceorl, of our forefathers 
- one a gentlelnan, the other a yeoman, but both freemen. 
We are liable to be misled by the ne,v meaning 'v hich from 
the tenth century ,vas attached to the former Yvord, as ,veIl as 
by the inveterate prejudice that nobility of birth must carry 
\vith it sOlnething of privilege above the most perfect freedom. 
But we do not appreciate highly enough the value of the 
latter in a semi-barbarous society. The eorlcundman ,va;:, 
generally, though not necessarily, a freeholder; he might, 
unless restrained by special tenure, depart from or alienatp 
his land; he ,vas, if a freeholder, a judge in the county court: 
he might marry, or become a priest, at his discretion; his oath 
weighed heavily in com purgation ; above all, his life ,vas 
valued at a high composition; ,ve add, of course, the general 
respect ,vhich attaches itself to the birth and position of a 
gentleman. T,vo classes indeed there ,vere, both" eorlcund," 
or of gentle birth, and so called in opposition to ceorls, but in 
a relative subordination. Sir F. Pal grave has pointed out 
the distinction in a passage which I shall extract:- 
"The ,vhole schelne of the Anglo-Saxon law is founded 
upon the presumption that every freeman, not being a 
'hlaford,' was attached to a superior, to whom he ,vas bound 
by fealty, and from ,vhom he could claim a legal protection 
or warranty, when accused of any transgression or crime. If, 
therefore, the' eorlcund' individual did not possess the real 
property ,vhich, either from its tenure or its extent, ,vas such 
as to constitute a lordship, he was then ranked in the very 
numerous class whose members, in Wessex and its dependent 
states, were originally kno,vn by the name of 'sithcundmen,' 
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an appellation ,vhich we n1ay paraphrase by the heraldic ex- 
preE'sion, , gentle by birth and blood.' 1 This terln of :3ithcund.. 
man, however, ,yas only in use in the earlier period,. After 
the reign of Alfred it is lost; and the most comprehensive 
and significant denomination given to this class is that of 'six- 
hændnlen,' indicating their position Letween the highest and 
lo,vest law,-"yorthy classes of society. Other desio-nations ,vere 
derived from their seryices and tenures. Rac1c
hnight
, and 
lesser thanes, seem to be included in this rank, and to which, 
in many instances, the general name of sokemen "ras applied. 
But, however designated, the sithcundman, or sixhændlnan, 
appears in every instance in the same relative position in the 
comnlunity - classed among5t the nobility, ",'henever the eorl 
and the ceorl are placed in direct opposition to each other; 
ah\rays considered belo,v the territorial aristocracy, and yet 
distinguished from the vil1ainage by the inlportant right of 
selecting his hlaford at his ,vill and pleasure. By comnlon 
right the 'sixhændman' ,vas not to be annexed to the glebe. 
To use the expressions employed by the compilers of Domes- 
day, he could' go ,vith his land ,vheresoever he chose,' or, 
leaving his land, he might' comlnend' himself to any hlaford 
who ,vould accept of his fealty." (V 01. i. p. 14.) 2 
It may be pointed out, ho,vever, ,vhich Sir F. P. has here 
forgotten to observe, that the distinction of ,veregild behveen 
the Ì\velfhynd and syxh ynd ,vas aboli5hed by a treaty bet,veen 
Alfred and Guthrurn. (Thorpe's Ancient Laws, p. 66.) 
This indeed affects only the reciprocity of law between Eng- 
lish and Danes. Yet it is certain that from that time ,ve 
rarely find mention of the intermediate rank bet\veen the 
t,velfhynd, or superior thane, and the Í\vyhynd or ceorl. The 
sithcundman, it "vonId seen1, ,vas fron1 henceforth rated at the 
same cOlnposition as his lord; yet there is one apparent ex- 
ception (I have not obE'erved any other) in the laws of IIenry 
I. It is said here (C. 76),-" Liberi alii h
y.hyndi, 
.tlii syx- 
byndi, alii t\velfhyndi. T\vyhyndus homo dlcItur, Cl1Jus ,vera 
est 22 solidoruln, qui L'tciunt 4 libras. T,velfhyndu
 e:-t homo 
plene nobilis, id est, thainus, cujus ,vera est 1200 sohdoruln, 


1 Is not the word sithcundman prop- putable enou
h to warrant so general, a. 
erly descriptive of his dependence on a proposition, 
'he conditions of tenure In 
lord, from the Saxon verb sitMan, to the eleventh centurv 1 whatever they may 
follow? once have been, had lJecome exceeùingly 
2 This riO'ht of choosing a IorJ at various, 
pleasure, sob little feudal, seems notindis- 
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qui faciunt libras 25." It is remarkable that, though. the 
syxhyndrnan is named at first, nothing more is said of him, 
and the tw'elfhyndlnan is defined to be a thane. It appears 
from several pa.,sages that the la ,vs recorded in this treatise 
are chiefly those of the West Saxons, ,vhich differed in SOUle 
respects froln those of l\Iercia, Kent, and the Danish counties. 
With regard to the ,vord sithcund, it does occur once or hvice 
in the la\vs of Ed,vard the Elder. It might be supposed that 
the Danes had retained the principle of equality among all 
of gentle birth, common, as w'e read in Grimm, to the northern 
nations, ,vhich the distinction brought in by the kings of Kent 
between t,vo classes of eorls or t1)anes seemed to contravene. 
We shall have occasion, however, to quote a passage from the 
la,vs of Canute, which indicates a similar distinction of rank 
among the Danes themselves, ,vhatever might be the rule as 
to composition for life. 
The influence of Danish connections produced another 
great change in the nomenclature of ranks. Eorl lost its 
general sense of good birth and becalne an official title, for 
the most part equivalent to alderman, the governor of a 
shire or district. It is used in this sense, for the first time, 
in the laws of Ed\vard the Elder. Yet it had not wholly 
lost its primary meaning, since \ve find eorlish and ceorlislt 
opposed, as distributive appellations, in one of Athelstan. 
(Id. p. 96.) It is said in a sort of compilation, entitled, 
"On Oaths, W eregilds, and Ranks," subjoined to the laws 
of Ed \vard the Elder, but bearing no date, that "It was 
,vhilom in the laws of the English . . . . that, if a thane 
thrived so that he became an eorl, then ,vas he henceforth of 
eorl-right worthy." (Ancient La,vs, p. 81.1) But this 
passage is ,vanting in one manuscript, though not in the 
oldest, and we find, just before it, the old distributive opposi- 
tion of eorl and ceor!. It is certainly a remarkable excep- 
tion to the COffilnon use of the word eorl in any age, and has 
led 1\1r. Thorpe to suppose that the rank of earl could be 
obtained by landed \vealth. The learned editor thinks that 
"these pieces cannot have had a later origin than the period 
in ,vhich they here stand. Some of them are probably n1uch 
earlier" (p. 76). But the mention of the "Danish la\v," in 


1 The referenc
s are to the folio edition Commi
sion. I fear this may cause some 
of' Ancient Laws amI Institute
 of Eng- trouble to those who possess the octavo 
land,' 1840, as published by the R
cord edit.ion, which is much more cowman, 
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p. 79, seems much again
t an earlier date; and this is so 
mentioned as to make us think that the Danes ,vere then in 
subjection. In the time of Edgar eorl had fully acquired its 
secondary Ineaning; in its original sense it seems to have 
been replaced by thane. Certain it is that w'e find thane 
opposed to ceorl in the later period of Ancrlo-Saxon monu- 
ments, as eorl is in the earlier - as if the la
v kne\v no other 
broad line of demarcation among laymen, 
aving ah\rays the 
official dignities and the royal Hunily,l And the distinction 
betw
ecn the greater and the Ies
er thanes ,vas not lost:, 
though they were put on a level as to composition. Thus, in 
the 
Forest La\vs of Canute: - " Sint jan1 deinceps quattuor 
ex liberalioribus hominibus qui habcnt salvas suas consue- 
tudines, quos Angli thegnes appellant, in qualibet regni mei 
provincia constituti. Sint sub quolibet eorUU1 quattuor ex 
mediocribus hominibus, quos Angli lesthegenes nuncupant, 
Dani vero yoongmen vocant, locati." (Ancient La\vs, p.. 
183,) J\Ieantime the con1position for an earl, 'whether we 
confine that ,vord to office or suppose that it extended to the 
wealthiest landholders, ,vas far higher in the later period 
than that for a thane, as ,vas al
o his heriot when that came 
into use. The heriot of the king'=, thane ,vas above that of 
what ,vas called a medial thane, or Inesne vassal, the sith- 
cundman, or syxhynder, as I apprehend, of an earlier style. 
In the la,,"s of the continental Saxons ,ve find the rank 
corresponding to the eorlcunde of our o\vn country, denomi- 
nated edelingi or noble, as opposed to the frilingi or ordinary 
freen1cn. This appellation 'Ya
 not lost in England, and 
,vas perhaps sometimes applied to nobles; but \ve find it 
generally reserved for the royal family.2 Ethel or noble, 
sometimes contracted, forms, as is ,veIl kno\vn, the peculiar 
prefix to the names of our Anglo-Saxon royal house. And 
the ,vord atheling ,vas used, not as in Gel'lnany for a noble, 
but a prince; and hi
 composition ,vas not only above that 
of a thane but of an aldern1an. lIe ranked as an arch- 
, 
bishop in this respect, the alderman as a bi&hop. (Leges 


1 "That the thane, at least originally, 
was a military follower, a holùer by mili- 
tary service, seemR certain; though in 
later tiuws the rank seems to have been 
enjoye(l by all great landholders, as the 
natural concomitant of posses
ion to a 
certain value, By Mercian law, he ap- 
pears as a' twelfhynde' man, his · wer ' 


being 1200 shillings. T
at this dign!t! 
ceased from bcing exclmnvely of a milI- 
tary character is evident from numerous 
pass3g-CS in the laws, where 
hanes are 
mentiOlwd in a juclicial capaclt)', and M 
civil officers," Thorpe's Glossary to 
AncÏf>nt Laws, TOC, Thegen, 
2 Thorpe's Glossary, 
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Ethelredi, p. 141.) It is necessary to mention this, lest, in 
speaking of the ,vords earl 3nd ceorl as originally distributive, 
I should seen1 to have forgotten the distinctive superiority of 
the royal family. But ,vhether this had ahvays been the 
case I am not prepared to deterlnine. 'rhe ailn of the later 
kings, I mean after Alfred, ,vas to carry the 1110narchical 
principle as high as the temper of the nation would permit. 
lIenee they prefer to the nalne of king, ,vhich was associated 
in all the Germanic nations ,vith a lin1ited po,ver, the more 
indefinite appellations of Ï1nperator and basileus. And the 
latter of these they borro\ved from the Byzantine court, 
liking it rather better than the other, not merely out of the 
pon1pous affectation characteristic of their style in that pe- 
riod, but because, being less intelligible, it served to strike 
more a,ve, and also probaLly because the title of ,vestern 
emperor seemed to be already appropriated in Germany. It 
,vas natural that they ,vonld endea VOl" to enhance the supe- 
riority of all athelings above the surrounding nobility. 
A learned German ,vriter, ,vho distributes freen1en into 
but two classes, considers the ceorl of the Anglo-Saxon lav{s 
as corresponding to the ingenuus, and the thrall or esne, that 
ís, slave, to the lidus of the continent. "AdeZz'ngus und 
liber, nobilis und ingenuus, edelingus und frilingus, Jarl und 
karl, stehcn hier immer als Stand del' freien denl der unfreien, 
delIl servus, litus, lazzlts, th.rall entgegen." (GrilTIln, Deutsche 
Rechts-Alterthülner, Göttingen, 1828, p. 22G et alibi,) Georl, 
ho,vever, he o,vns to have "ehvas bcfrclndendes," sonlething 
peculiar. "Del' Sinn ist bald rnas, bald liber,. alleil1 colonus, 
rusticlts, ignobih's,. die l\litte z,vischen nobilis und servus." 
It does not appear from the continental la,vs that the litus, 
or lidus, was strictly a slave, but rather a cultivator of the 
earth for a master, sOll1ething like the Roman colonus, though 
of inferior estimation,1 No slave had a composition due to 


1 'Mr, Spence remarks (Equitable Ju- Saxon ceorls," quoting Tacitus, c, 21. 
riRlliction, p. 51) - 
'In the condition of But did the Germans at that time adapt 
the ceorls we observe one of the m:tny their institutions to those of the Rom:tns ? 
striking examples of the adapta,tiol1 of Do we not rather see here au illustration 
the Germa.n to the Roman institutions - of what appears to me the true theory, 
the ('eorl
 and servile cultivators or that similarity of laws and cu:;toms may 
adscriptitii in England, as well as in the often be traced to naturd.l causes in the 
continental states, exactly corresponded state of society rather than to im1tation? 
with the coloni and 7."nquilin-i of the Ro- l\ly notion is, that the Germans, through 
man provinces," Yet he immediately principles of common R)'mpathyamong 
subjoins -" The condition of the rural the same tribe, the Romans, through 
slavc:-1of the Gerumns nearly resembled memory of republican institutions car- 
that of the Roman Loloni and Anp"lo- l'ied ou into the empires repudiated the 
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his kindred ..by la,v; the price of his life ,vas paid to his lord. 
By so
ne of the barbar
c law's, one third of the cOlnposition 
for a bdus ,vent to the klncù'ed; the relnainder was the lord's 
share. This indicates something above the Anglo-Saxon 
tlteou) or slave, and yet considerably belo,v the ceorl. The 
,vord, indeed, has been puzzling to continental antiquaries; 
and if, in deference to the authorities of Gothofred and 
Grimln, ,ve find the lidi in the barbaric læti of the Roman 
en1pire, we cannot think these at least to have been :5laves, 
though they may have become coloni. But I am not quite 
convinced of the identity resting on a slight resemblance of 
nalne. 
The ceor1, or villanus, as ,ve find him after,vards called in 
Domesday, ,vas not generally an independent freeholder; 
but his condition ,vas not ahvays alike. lIe might acquire 
land, and if he did this to the extent of five hydes, he be- 
caIne a thane. l fIe required no enfranchisement for this; 
his o,vn industry might make hÏ1n a gentleman. This "
as 
not the case, at least not so easily, in France. It appears by 
the ,vill of Alfred, published in 1788, tþat certain ceorls 
might choose their o,vn lord; and the text of his la 'v above 
quoted furnishes some ground for supposing that he extended 
the privilege to all. The editor of his ,viII says - " All 
ceorls by the Saxon constitution n1ight choose such man for 
their landlord as they ,vould" (p. 26). But even though 
,ve should think that so high a privilege "ras conferred by 
Alfred 0n the whole class, it i:s almost certain that they did 
not continue to enjoy it. 


personal servitude of citizens, while they 
maintained very strict obligations of 
præùial tenure; and thus the coloni of 
the lower empire on the one hand, the 
lidi anù ceorls on the other, were neither 
absolutely free nor merely slaves, 
"In the Lex Frisiorum," says Sir F, 
Palgrave, in one of his excellent contri- 
butions to the Edinburgh Review (xxxii. 
16), we find the usual distinctions of 
nobilis, liber. and litus. The rank of the 
Teutonic UtllS has been much discussed; 
he appears to have been a villein, owing 
many services to his lord, but above the 
class of slaves." The word villein, it 
should be remembered, bore several 
senses: the lirus was below a Saxon 
ceorl, but he was also above the villein 
of Bracton and Littleton. 
1 This is not in the laws of Athelstan, 
to which I have referred in p, 363, nor in 


any regular statute, but in a kind of 
brief summary of law, printed by 'nl- 
kins and Thorpe, But I think that Sir 
Francis Pal grave treats this too slightly 
when he calls it a " traditionary notice of 
an unknown writer, who saJs. ' Whilom 
it was the law of England;' lea:\'ing it 
doubtful whether it were so still. or had 
been at any definite time," (Eùitib, Rcv. 
xxxiv, 263,) Though this phrase is once 
used. it is 
aid also expressly: - "If a 
ceorl be enriched to that degree that he 
have five hydes of land, and anyone slay 
him let him be paid for with 2000 thr,ym- 
sas,'" Thorpe. p, 79, This, a few sen. 
tences before. is named as the composi. 
tiou for a tháne in the Danelagp, AmI, 
indeed, though no king's name appf'ars, 
I have little doubt that the
e are real 
statutes, collectell probably by some 
one who has inserted a little of his own. 
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In the Anglo-Saxon charters the Latin words for the cul- 
tivators are "manentes" or "casati." Their number is 
generally mentioned; and sometimes it is the sole de
cription 
of land, except its title. The French \vord manaTtt is evi- 
dently derived froIll 'lnanentes. There seems more difficulty 
about casati, \vhich is sometimes used for persons in a state 
of servitude, sometimes eyen for yassals (Du Cange). In 
our charters it does not bear the latter meaning. (See Co.. 
dex Diplomaticus, passim. Spence on Equitable Jurisdic- 
tion, p. 50.) 
But \vhen we turn over the pages of Domesday Book, a 
record of the state of Anglo-Saxon orders of society under 
Ed,vard the .Confessor, we find another kind of difficulty. New 
denominations spring up, evidently distinguishable, yet such 
as no information communicated either in that surveyor in 
any other document enables us definitively and certainly to 
distinguish. Nothing runs more uniformly through the legal 
documents antecedent to the Conquest than the broad di- 
vision of freenlen into eorls, after,vards called thanes, and 
ceorls. In Do
sday, ,vhich enumerates, as I need hardly 
say, the inhabitants of every manor, specifying their ranks, 
not only at the epoch of the survey itself, about 1085, but as 
they were in the time of king Ed,vard, ,ve find abundant 
mention of the thanes, generally indeed, but not ahvays in 
reference to the last-nanled period. But the ,vord ceorl never 
occurs. This is immaterial, for by the nanle villani we have 
up,vards of 108,000. And this ,,,ord is frequently used in the 
first Anglo-Nornlan reigns as the equivalent of ceor!. No 
one ought to doubt that they expressed the same persons. 
But ,ve find also a very numerous class, above 82,000, styled 
bordarii; a word unknown, I apprehend, to any other public 
document, certainly 110t used in the laws anterior to the Con- 
quest. They must, h01vever, have been also ceorls, distin- 
guished by SOlne legal difference, some peculiarity of service 
or tenure, ,veIl understood at the time. A slnall number are 
denominated coscetz, or c05ceti; a ,vord "T hich does in fact ap- 
pear in one Anglo-Saxon document. There are also several 
minor denominations in Don1esday, all of which, as they do 
not denote slaves, and certainly not thanes, must have been 
varieties of the ceorl kind. The most frequent of these ap- 
pellations is "cotarii." 
But, besides these peasants, there are t\VO appellations 
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which it is less easy, tho
gh.it \v
uld be more important, to 
define. These are the ltber
 llomznes and the soc/nanni. Of 
the former Sir Henry Ellis, to whose indefatio-able diliO'ence 
we o,ve the only real analysis of Domesday Book that bas 
been given, has counted up about 12,300; of the latter about 
23,000; forming together about one eighth of the ,vhole pop- 
ulation, that is, of male adults. This, it must be understood 
was at the time of the survey; but there is no appearance, a
 
far as I have observed, that any material difference in the 
proportion of these respective classes, or of those below them. 
had taken place. The confiscation fell on the principal ten
 
ants. It is remarkable that in Norfolk alone ,ve have 4487 
liberi hornines and 4588 SOClnen - the ,vhole enumerated pop- 
ulation being 27,087. But in Suffolk, out of a population of 
20,491, ,ve find 7470 liberi homines, ,vith 1060 socmen. Thus 
these two counties contained ahnost all the liberi honÛnes of 
the kingdo111. In Lincolnshire, on the other hand, ,vhere 
11,504 are returned as socmen, the ,vord liber homo does not 
occur. These I...Iincolnshire socmen are not, as usual in other 
counties, mentioned among occupiers of the demesne lands, 
but n1ingled with the villeins and bordars; sometimes not 
standing first in the enumeration, so as to sho,v that, in one 
country, they were both a more numerous and more subor- 
dinate class than in the rest of the realm. 1 
The concise distinction behveen ,vhat \ve should call free- 
hold and copy hold is made by the forms of entering each 
manor throughout DOinesday Book. Liber'Î houlines inva- 
riably, and socmen I believe, except in Lincolnshire, occupied 
the one, villani and bordarii the other. Hence liberzlln 
tpnenlentum and villenagiunl. 'Vhat then, in Anglo-Saxon 
lanO'uao-e, was the kind of the two former classes? They 
o 0 , I 
belong, it ,vill be observed, almost ,vholly to the DanIs 1 coun- 
ties; not one of either denqmination appears in 'V essex, as 
will be seen by reference to Sir II. Ellis's abstract. \Vere 
they thanes or ceorls, or a class distinct from both? ,,-rhat 
was their were 
 We cannot think that a poor cultiyator of 
a fc,v acres, though of his o,vn land, 'was estimated at 1iOO 


1 Socmen are returned in not a few for the counties in which we find socmen 
Insta.nces as sub-tenants of whole manors, so much elevated had not belonged to 
but only in Cambridgeshire and some the same Anglo-Saxon kingdom; some 
neighboring counties, Ellis's Introd. were }}ast-An
lian, some l\Icrcian, some 
to Domesday, ii. 389, But this could, probably, as llertford.sl1ire, of either tho 
It seems, have only originate(l in the Kent or 'Vessex law, 
þhraseology of different commissioners; 
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shillings, like a royal thane. The intermediate composition 
of the sixhyndlnan would be a convenient guess; but unfor- 
tunately this seems 110t to have existed in the Danelage. tVe 
gain no great light from the la\vs of Ed\vard the Confessor, 
which fix the manbote, or fine, to the lord for a man slain, 
regulated according to the were due to his children. l\Ian- 
bote, in Danelage, "de villano et de sokemanno 12 oras; de 
liberis hominibus, tres marcas " (c. 12). Thus, in the Da- 
nish counties, of 'v hich Lincolnshire ,vas one, the socn1an 
\vas estimated like a villanus, and much lo'\ver than a liber 
hon
o. The orå is said to have been one eighth of a mark, 
consequently the liber homo's manbote ,vas double that of 
the villein or socman. If this bore a fixed ratio to the 
were, 've have a new and unheard-of rank \vho might 
be called fourhyndll1en. But such a distinction is never met 
with. It ,vould not in itself be ill1probable that the liberi 
homines ,vho occupied freehold lands, and o,ved no prædial 
service, should be raised in the composition for their liyes 
above ,common ceorls. Bwt in these inquiries ne\v difficulties 
are ahvays springing forth. 
'Ve lllust upon the \vhole, I conceive, take the socmen for 
t\vyhync1i, for ceorls 1110re fortunate than the rest, who had 
acquired some freehold land, or to 'v hose ancestors possibly it 
had been allotted in the original settlell1ent. It indicates a 
remarkable variety in the condition of these East-Anglian 
counties, Norfolk and Suffolk, and a more diffused freedom 
in their inhabit3l1ts. The population, it must strike us, ,vas 
greatly higher, relatively to their size, than in any other part 
of England; and the multitude of sll1all manors and of parish 
churches, ,vhich still continue, bespeaks this progress. The 
socn1en, as well as the liberi hornines, in ,vhose condition 
there may have been little difference, except in Lincolnshire, 
,vhere \ve have seen that, for \vhatever cause, those denomi- 
nated socmen ,vere little, if at all, better than the villani, 
were aU commended,. they had all some lord, thou
h bearing 
to him a relation neither of fief nor of villenage; they could in 
general, though with some exceptions, alienate their lands at 
pleasure; it has been thought that they might pay some small 
rent in ackno\vle<1gment of commendation; but the one class 
undoubtedly, and probably the other, ,vere freeholders in 
every legal sen
e of the ,vord, holding by that ancient and 
respectable tenure, free and common socage, or in a man.. 
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ner 
t leas
 analogous to it. Though socmen are chiefly 
mentIoned In the Danelage, other obscure denomination
 of 
occupiers occur in "\Vessex and l\Iercia, \vhich seem to have 
denoted a sitnilar class. But the style of Domesùay Î" so 
concise, and so far from uniform, that \ve are very liable to 
be deceived in our conjectural inferences from it. a 
It may be remarked here that many of our modern \vriters 
dra\v too unfavorable a picture of the condition of the Anglo- 
Saxon ceor!. Few indeed fall into the capital mistake of 
1\11'. Sharon Turner, by speaking of him as legally in servi- 
tude, like the villein of Bracton's age. But \ve often find a 
tendency to consider him as in a very uncolTIfortable condi- 
tion, little caring "to \vhat lion's pa\v be n1ight fall," as Eo- 
lingbroke said in 1745, and treated by his lord as a miserable 
dependant. I-Ialf a century since, in the days of Sir "\Villiam 
Jones, Granville Sharp, and l\Iajor Cartwright, the Anglo- 
Saxon constitution ,vas built on universal suffrage; every 
man in his tything a partaker of sovereignty, and sending 
from his rood of land an annual representative to the ,,,ite- 
nagemot. Such a theory could not stand the first glimmerings 
of historical kno\vledge in a mind tolerably sound. But 'while 
we ab801utely deny political privileges of this kind to the 
ceorl, \ve need not assert his life to have been miserable. 
He had very definite legal rights, and ackno\vledged capac- 
ities of acquiring more; that he ,vas sometimes exposed to 
oppression is probable enough; but, in reality, the records of 
all kinds that have descended to us do not speak in such 
strong language of this as \ve may read in those of the conti- 
nent, We have no insurrection of the ceorls, no outrages by 
themselves, no atrocious punislunent by their master5, as in 
Normandy. Perhaps ,ve are a little too much struck by 
their obligation to reside on the lands ,vhich they cultiyatcd; 
the ternl ascriptus gZebæ denotes, in our apprehension, au 
ignoble servitude. It i5, of course, inconsistent \vith our mod- 
ern equality of rio-hts; but ,ve are to remember that he \",ho 
deserted hfs land, 0 and consequently his lord, did so in order 
to become a thief. HZafordZes men, of ,vhom we 
ead so 
much, \vere invariably of this character. '\Vhat else, lndeed, 
could he become? Children have an idle play, to count but- 
tons, and say, - Gentleman, apothecary, plough
an, thief. 
No\v this if ,ve consider the second as representatIve 9f bur- 
, , , 
gesses in to\vns, is actually a distributiv
 enumeratIon, settIng 
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aside the clergy of the Anglo-Saxon population; a thane, a 
burgess, a ceorl, a hlafordles man; that is, a man without 
land, lord, or la,v, ,vho lived upon what he could take. For 
the sake of protecting the honest ceorl fronl such men, as ,yell 
as of protecting the lord in what, if property be regarded at 
all, must be protected, his rights to services legally due, it ,yas 
necessary to restrain the cultivator froin quitting his land. 
Exceptions to this Inight occur, as we find among the liberi 
hon
ines and others in Domesday; but it ,vas the general rule. 
vVe might also ask whether a Jessee for years at present is 
not in one sense ascriptus gZebæ? It is true that he may go 
wherever he will, and, if he continue to pay his rent and per- 
forn1 his covenants, no n10re can be said. But if he does 
not this, the la,v ,viII follo,v his person, and, though it can- 
not force him to return, will make it by no means his inter- 
est to desert the pren1Ïses. Such remedies as the hnv now 
furnishes were 110t in the power of the Saxon landlord; but 
all that any lord could desire "ras to have the services per- 
formed, or to receive a compensation for theI11. 


NOTE IV. Page 263. 
THOSE who treat this opinion as chimerical, and seem 
to suppose that a very large portion of the people of Eng- 
land, during the Anglo-Saxon period, must have been of 
British descent, do not, I think, sufficiently consider - first, 
the exterminating character of barbarous ,varfare, not here 
confined, as in Gaul, to a single and easy conquest, but pro- 
tracted for two centuries with the most obstinate resistance of 
the natives; secondly, the facilities which the possessions of 
the 'Velsh and Cumbrian Britons gave to their countrymen 
for retreat; and thirdly, the natural increase of population 
among the Saxons, especially ,vhen settled in a country 
already reduced into a state of culture. Nor can the succes- 
sive migrations from Germany and Nor,vay be sho\vn to have 
been insignificant. Nothing can be scantier than our his tori- 

al materials for the fifth and sixth centuries. We cannot 
,1:50 but observe that the silence of the Anglo-Saxon records, at 
It later time, as to Welsh inhabitants, except in a few passages, 
affords a presumption that they ,vere not very considerable. 
Yet these passages, three or four in number (I do not include 
those which obviously relate to the independent Welsh, whether 
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Cambrian or Cumbrian), repel the hyþothesis that they may 
have been wholly overlooked and confounded ,vith the ceorl5. 
Their composition ,vas less than that of the ceorl in 'V e:,
ex 
and N orthumbria; ,vould not this have been mentioned in 
Kent if they had been found there? 
It is by no means unimportant in this question ihat ,ve find 
no mention of bishops or churches remaininO' in the parts of 
England occupied by the Saxons before thei;' conversion. If 
a large part of the population ,vas British, though in sub.. 
jection, \vhat religion did they profess? If it is :o:aid that 
the \vorshippers of Thor persecuted the Christian priesthood, 
,vhy have we no records of it in hagiology? Is it con- 
'ceivable that all alike, priest
 and people, of that ancient 
church, pusillanimously relinquished their ÜtÏth? Sir F. Pal- 
grave indeed meets this difficulty by supposing that the doc- 
trines of Christianity ,vere never cordially embraced by the 
British tribes, nor had becolne the national religion. (Engl. 
Commonwealth, i. 154.) Perhaps this ,vas in some Ineasure 
the case, though it 111ust be received ,yith much limitation: 
for the retention of heathen superstitions ,vas not incompati- 
ble in that age ,vith a cordial faith; but it \vill not account 
for the disappearance of the original clergy in the English 
kingdoms. Their persecution, \vhich I do not deny, though 
we have no evidence of it, \vould be part of the extern1Ïnat.. 
ing system; they fled before it into the safe quarters of 
Wales. And to obtain the free exercise of their religion was 
probably an additional motive \vith the nation to seek liberty 
\v here it ,vas to be found. 
It must have struck everyone who has looked into Domes- 
day Book that we find for the most part the same manors, 
the same parishes, and known by the saIne names, as in the 
present age. England had been as completely appropriated 
by Anglo-Saxon thanes as it ,vas by the Normans ,vllo SlIp- 
planted them. This, indeed, only carries us back to the 
eleventh century. But in all charters \vith \vhich the exc
l- 
lent Codex Diplomaticus supplies us ,ve find the boundarIes 
assigned; and these, if they do not establish the identity of 
manors as \vell as DOlnesday Book, give us at lea
t 
l great 
number of local n
uncs which subsist, of course "'lth the 
usual chancres of Ian O'daO'e to this da y . If Briti:--h nan1es 
ð b ð' . , 
of P laces occur it is rarel y and in the border counÍles, or ill 
" I d ' 
Cornwall. No one travelling through England ,YOU Ù IS- 
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cover that any people had ever inhabited it before the Saxons, 
save so f
1r as the n1ighty Rome has left traces of her empire 
in SOlne enduring ,valls, and a fe\v names that betray the colo- 
nial city, the Londinium, the Camalodlu1uln, the Lindum. 
And these names sho,v that the Saxons did not systematically 
innovate, but often left the appellations of places \vhere they 
found them given. Their own favorite tern1Înations w'ere ton 
and by; both words denoting a village or to,vnship, like ville 
in F'rench. 1 In each of these there gradually rose a church, 
and the ecclesiastical division for the most part corresponds 
to the civil; though to this, as is well kno\vn, there are fre- 
quent exceptions. The central point of every to,vnship or 
manor was its lord, the thane to ,vhose court the socagers and 
ceorls did service; we may believe this to have been so from 
the days of the Heptarchy, as it ,vas in those of the Confessor. 
The servi enumerated in Domesday Book are above 25,000, 
or nearly one eleventh part of the ,vhole. These seen1 gen- 
erally to have been domestic slaves, and partly employed in 
tending the lord's cattle or s\vine, as Gurth, \vhom we all re- 
memLer, the õio!: vfþopßòç of the thane Cedric, in I yanhoe. 
They are never mentioned as occupiers of land, and have 
nothing to do ,vith the villeins of later times. A genuine 
Saxon, as I have said, could only become a slave by his own 
or his forefather's default, in not paying a ,veregiltl, or some 
legal offence; and of these there might have been In any. 
The fe\v slaves ,vhose names 1\11'. Turner has collected from 
Hickes and other authorities appear to be all Anglo-Saxon. 
(Hist. of Anglo-Saxons, vol. iii. p. 92.) Several others are 
mentioned in charters quoted by 1\11". 'V right in the 30th vol- 
ume of the " Archæ010gia," p. 220. But the higher proportion 
which servi bore to villani and bordarii, that is, free ceorls, in 
the \vestern counties, those in Glouceste1'shi1'e being almost 
one third, may naturally induce us to suspect that many 'v ere 


1 The word tun denotes originally any this word, while upon the continent of 
enclosure, "But its more usual, though Europe it is never used fer such a pur- 
restricted sense, is that of a dwelling, a pose. In the first two volumes of the 
homestead, the house and inland; all, in Codex Diplomaticus, Dr, Lee computes 
short, that is surrounded and bounded by the proportion of local names com- 
a hedge or fence, It is thus capable of pounded with tun at one eighth of the 
being used to express what we mean by whole number; a ratio which unavoid- 
the word town, viz" a large collection of ably leads us to the conclusion, that en- 
dwellings; or, Iike the Scottish town, closures were as much favored by the 
even a solitary f;lrm-house, It is very Anglo-Saxons as they were avoi(led by 
remarkable that the largest proportion their German brethren beyond the sea," 
of the names of places among the Anglo- Preface to Kemble's Codex Diplom. vol. 
Saxons should have been formed with iii. p, xxxix. 
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of 
ritish origin J and these might be sometimes in prædial 
servitude. All mference, however, from the sentence in 
Domesday, as to the particular state of the enumerated 
illhaLitants, must be conjecturally proposed. 


NOTE V. Page 265. 
The constituent parts of the witenagemot cannot be cer- 
tainly deterlnined, though fe\v parts of the Anglo-Saxon 
polity are more in1portant. A nlodern "Titer espou:,es the 
more popular theory. "There is no reason extant for doubt- 
ing that every thane had the right of appearing and voting 
in the ,vitenagemot
 not only of his shire, but of the ,,'hole 
kingdo111, "\vithout ho,vever being bound to per
onal attend- 
ance, the absent being considered as tacitly a...:senting to the 
resolutions of those present." (Lappenberg, I-list. of Eng- 
land, vol. ii. p. 317.) Palgrave on the other hand, adheres 
to the testimony of the I-listoria I
liensis, that forty hydes of 
land ,vere a necessary qualification; ,vhich of course ,vould 
have exeluded all but very ,vealthy thanes. He oLserves, 
and I believe \vith much justice, that" procercs terræ" is a 
COlílmon designation of those "\vho composed a curt'a regis 
synonymous, as he conceives, with the ,vitenageulot. 1\11'. 
Thorpe ingeniously conjectures that "inter proceres terræ 
enumerari" ,vas to have the rank of an earl; on the ground 
that five hydes of land \vas a qualification for a COlnlnon 
thane, ,vhose heriot, Ly the la"rs of Canute, ,vas to that of an 
earl a
 one to eight. (Ancient La \vs of Anglo-Saxon5, p, 81,) 
1\11'. Spence supposes the rank annexed to forty hyùe
 to have 
been that of kina's thane. (Inquiry into La"rs of Europe, 
p. 311.) But th
y "\yere too numerous for so high a qnalifi- 
cation. 
1\lr. Thorpe explains the 'YOI'd witenagemot thus: - " The 
supreme council of the nation, or lneeting of the \\'itall, 
1
his assenlLly ,vas summoned by the king; and its me
nbel"
, 
besides the archbi
hop or archbishops, ,vcre the bl:..:hop
, 
al<lerlnen, duces, eorls, thanes, aLLots, priest:::, and e
.en 
deacons. III this asselnbly, ht\vs, both 
ecular and cccle:'la
- 
tical \vere prol11ulO'ateù anù repealed; and charters of grants 
mad
 by the king confirl11ed and ratified. """hether thi.;; 
assemhly l11et by royal 8UlllITIOnS, or by usag
 at stated 
period
, is a point of doubt." (Glo::;sa1'Y to AncIent L
l\V;5.) 
VOL. II. 23 
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This is not remarkably explicit: aldermen are distinguished 
from earls, and duces, an equivocal ,vord, from both; 1 and 
tbe ÏInportant difficulty is slurred over by a general descrip- 
tion, thanes. But .what thanes? remains to be inquired. 
The charters of all Anglo-Saxon sovereigns are attested, 
not only by bishops and abbots, but by laymen, described, if 
by any Saxon appellation, as alderrnen, or as thanes. Their 
nUlnber is 110t very con5iderable; and some appear hence to 
have inferred that only the superior or royal thanes ,vere 
present in the '
titenagemot. But, as the signatures of the 
whole body could not be required to attest a charter, this is 
far too precarious an inference. Fe\v, ho\vever, probably, 
are found to believe that the lo,ver thanes flocked to the 
national council, whatever their rights may have been; and 
if ,ve have no sufficient proof that any such privileges had 
been recognized in la,y or exercised in fact, if we are rather 
led to consider the sithcundman, or sixhynder, as dependent 
merely on his lord, in something very analogous to a feudal 
relation, ,ve may reasonably doubt the strong position ,vhich 
Lappenberg, though follo\ving so many of our o\vn antiqua- 
ries, has laid do\vn. Probably the traditions of the Teutonic 
democracy led to the insertion of the a-,sent of the people in 
some of the Anglo-Saxon la,vs. But it is done in such a 
manner as to produce a suspicion that no substantial share in 
legislation had been reserved to them. Thus, in the pre- 
amble of the laws of 'Vithræd, about 696, ,ve reac1. "The 
great men decreed, ,vith the suffrages of aU, these dooms." 
Ina's la,vs are enacted ",vith all my ealdormen, and the most 
distinguished ,vi tan of my people." Alfred has consulted 
his ",vi tan." And this is the uniform ,vord in all later lawd 
in Anglo-Saxon. Canute's, in Latin, run -" Cum consilio 
primariorum meorum." vVe have not a hint of any numer- 
ous or popular body in the Anglo-Saxon code. 
Sir F. Palgrave (i. 637) supposes that the la,,,"s enacted in 
the ,vitenagenlot were not valid till accepted by the legisla- 


1 Dux appears to be sometimes used the Anglo-Saxons, was, as it implies, 
in the subscription of charters for thane, given ori
inany to the leader of an army; 
more commonly for alderman, Thane but in the l
tter days of the monarchy it 
is generally, in Latin, minister. Codex seems to have become hereditary in the 
Diplomat, passim, Some have supposed families of those on whom the govern- 
dux to signify, at least occasionally, a ment of the provinces formed out of the 
peculiar ùi
nitJ' called, in Anglo-Saxon, kingdoms of the Hcpta.rchy were be- 
Heretoch (herzog, Germ,), 1'his word stowed, and was sometimes used synony- 
frequently occers in the later pcrioù, mously with those of ealdorman and 
Mr, Thorpe says, -" Tills title, among eod," Glossary, voc. Heretoga. 
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tures of the differ
nt 
ingdoms. This seems a paradox, 
though supported \vlth hIS u
uallearning and inerenuit y . lIe 
1 , 1 Ed " k 0 0 
a( m! ts t lat gar spea s In the tone of P reroerati ve and 
d o I ' b 0 , 
lrects lIS statutes to e observed and transillitted by \vrit to 
the aldermen of the ot!le: subordinate states." (p. 638.) 
But I must say that tIllS IS not very exact. The \vonls in 
Thorpe's translation are, - "And let many \vritings be 
written concerning these thing
, and sent both to .iElfere, 
alderlnan, and to Æthehvine, alderman, and let thelll [
end ] 
ill every direction, that this ordinance Le known to the poor 
and rich." (p. 118.) "And yet," Sir F. P. proceeù
, "in 
defiance of this positive injunction, the la\vs of Edgar \vere 
not accepted in l\Iercia till the reign of Canute the Dane." 
For this, ho,vever, he cites no authority, and I do not find it 
in the Anglo-Saxon la\vs. Edgar says, -" And I \vill that 
secular rights stand among the Danes with as good la ,vs as 
they best lTIay choose. But \"ith the English, let that stand 
which I and nlY \vitan have added to the dOOlllS of my fore- 
fathers, for the behoof of all the people. Let this ordinance, 
nevertheless, be COffilnon to all the people, \vhether Engli:::;h, 
Danes, or Britons, on every 
ide of nlY don1inion." (Thorpe's 
Ancient La\vs, p. 116,) But \vhat does this prove as to 
.1Jfercia? The inference is, that .Edgar, \"hen he thought 
any particular statute necessary for the public ,yea], enforced 
it on all his subjects, but did not generally meddle ,,-ith the 
Danish usages. 
"rrhe la\vs of the glorious Athelstan had no effect in 
J{ent, the dependent appanage of his cro\vn, until sanctioned 
by the ,vi tan of the shire." It is certainly true that \ve find 
a letter addressed to the king in the nanlC of '
epi
copi tui 
de l{ancia, et on1nes Cantescyre thaini, comite
 et villani," 
thanking him "quod nobis de pace nostra præcipcrc voluisti 
ct de comlnodo nO:5tro quærere et consulere, quia lllagnuin 
inde noLis est opus divitibus et. pauperibus." nut. the \vhole 
tenor of this letter, \vhich relates to the hnvs enacted at the 
witena g emot or "errand S y nod" of Greatanlea (
uppo:,cd 
, ð f ' I 
near Andover), though it expresses approbation 0 t lose 
hnvs, anù repeats SOIne of them \"ith slight variations, docs 
not in nl Y J .uderment, amount to a di
tillct enactnlent of 
, ð ' 1 0 P 
them; and the final \vords arc not very legl
 atIve. Ioio rc- 
canlur, Domine, misericordiam tuau1, :;i in hoc 
crip
o 
lteru- 
!.rum est vel nin1is vel n1inu
, ut hoc emcnùan Jubeas 



356 


THE WITENAGElVIOT. 


NOTES TO 


seCUndUlTI velIe tuum. Et nos devote parati sumus ad omnia 
quæ nobis præcipere velis quæ unquam aliquatenus implere 
valeamus." (p.91,) 
It is, moreover, an objection to considering this as a formal 
enactment by the ,vitan of the shire, that it runs in the 
names of "thaini, comites et villani." Can it be maintained 
that the ceorls ever formed an integrant element of the 
legislature in the kingdolTI of Kent? It may be alleged 
that their nalne ,vas inserted, though they had not been 
formally consenting parties, as we find in some parliamentary 
grants of money much later. But this ,vouid be an arbitrary 
conjeeture, and the terms "omnes thaini," &c., are very 
large. By cotnites we are to understand, not earls, "rho in 
that age w"ouid not ha ve been spoken of di8tinctly from 
thanes, at least in the plural nUluber, nor postponed to theIn, 
but thanes of the second order, sithcundmen, sixhynder. 
Alfred translates "comes" by "gesith," and the n1eaning 
is nearly the same. 
In the next year ,ve have a very peremptory declaration 
of the exclusive rightR of the king and his witan. " Athel- 
stan, king, makes kno\vn that I have learned that our 'frith' 
(peace) is 'worse kept than is pleasing to me, or as at Great- 
anlea ,vas orda.ined, and n1Y \vitan say that I have too long 
borne w'ith it. No\v, I have decreed, ,vith the ,vitan ,vho 
were with me at Exeter at mid\vinter, that they [the frith- 
breakers] shall all be ready, themselves and ,vith "rives anél 
property, and ,yith all things, to go whither I \vill (unless 
from thenceforth they shall desist), on this condition, that 
they never con1e again to the country. And if they shall 
ever again be found in the country, that they be as guilty as 
he who may be taken "rith stolen goods (handhabbende)." 
Sir Francis Palgrave, a strenuous advocate for the antiq- 
uity of lnunicipal privileges, contends for aldermen, elected 
by the people in boroughs, sitting and assenting among the 
king's "Titan. (Edinb. Rev. xxvi. 26,) " Their scats in the 
witenagemot \vere connected as inseparably ,vith their office 
as their duties in the folkmote. Nor is there any reason for 
denying to the aldel
lTIen of the boroughs the rights and rank 
po
sessed by the aldermen of the hundred
; and they, in all 
cases, ,yere equally ejected by the cOlnlnons." The pa
sage 
is worthy of consideration, like everything \vhich comes from 
this ingenious and deeply read author. But we n1ust be 
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staggered by the absence of aU proo
 and particularly by 
the fact that ,ve do not find aldermen of to,vn
, so described, 
among the ,vitnes
es of any royal charter. Yet it is pos
iLle 
that such a privilege ,vas confined to the superior thanes, 
which weakens the inference. 1Ve cannot pretend, 1 think, 
to deny, in so obscure an inquiry, that some eminent inhabi- 
tants (1 ,vould here avoid the ambiguous ,vord citizens) of 
London, or even other cities, might occasionally be pre
ent 
in the ,vitenagemot. But were not these, as ,ve may confi- 
dently assume, of the rank of thane? The po
ition in IllY 
text is, that ceorls or inferior freemen had no share in the 
deliberations of that assembly. Nor would these aldernlen, 
if actually present, have been cho:sen by the court-leet for 
that special purpose, but as regular magistrates. "Of this 
great council," Sir F. P. says in another place (Edinb. Rev. 
xxxiv. 336), "as constituted anterior to the Conquest, ,ve 
kno,v little more than the name." The greater room, conse- 
quently, for hypothesis. In a later ,york, as has been seen 
aboye, Sir F. P. adopts the notion that forty hydes of land 
were the necessary qualification for a seat in the ,vitenage- 
mot. This is almost inevitably inconsistent ,vith the pre5ence, 
as by right, of aldermen elected by borough
. 'Ve nlust 
conclude, therefore, that he has abandoned that hypothesis. 
Neither of the t,vo is satisfactory to my judgInent. 


NOTE VI. Page 267. 
The hundred-court, and indeed the hundred itself: do not 
appear in our Anglo-Saxon code before the reign of Edgar, 
who
e regulations concerning the former are rather full. 
But we should be too hasty in concluding that it "ras then 
first established, Nothing in the language of tho
e Ia,vs inl- 
plies it. A theory has been developed in a very brilliant 
nltl 
learned article of the Edinburgh Revie,v for 1822 (xxxvi. 
287), justly ascribed to Sir F. Palgrave, ,vhich deduces the 
hundred from the hærad of the Scandinavian kingdoms, the 
inteO'ral unit of the Scandinavian common,vea1ths. " The 
Gothic commonwealth is not an unit of ,vhich the smaller bod.. 
ies politic are fi'actions. They are the u
its, and the 
O
l- 
mon,vealth is the multiple. Every GothIc monarchy IS In 
the nature of a confederation. It is conlposed of to,vns, town- 
ships, shires, bailhvicks, burghs, earldollB, dnkedonls, all in a 
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certain degree strangers to each other, and separated in juris- 
diction. Their magistrates, therefore, in theory at least, ought 
not to emanate from the Eovereign. The strength 
of the state ascends from region to region. The repre
ent- 
ative forin of government, adopted by no nation but the Gothic 
tribes, and originally common to them all, necessarily resulted 
from t.his federative system, in ,vhich the sovereign ,vas COlll- 
pelled to treat the component members as possessing a several 
authority." 
The hundred was as much, according to Palgrave, the or- 
ganic germ of the Anglo-Saxon common,vea1th, as the hærad 
was of the Scandinavian. Thus, the leet, held every month, 
and composed of the tythinginen or head-boroughs, represent- 
ing the inhabitants, were both the inquest and the jury, pos- 
sessing jurisdiction, as he conceives, in all cases civil, criminal, 
and ecclesiastical, though this ,vas restrained after the Con- 
quest. vVilliam forbade the bi
hop or archdeacon to sit there; 
and by the 17th section of 
Iagna Charta no pleas of the 
crown could be held before the sheriff; the constable, the coro- 
ner, or other bailiff (inferior officer) of the cro,vn. This was 
intended to secure for the prisoner, on charges of felony, a 
trial before the king's justices on their circuits; and, from 
this time, if not earlier, the hundred-court ,vas reduced to in- 
significance. That, indeed, of the county, retaining its civil 
jurisdiction, as it still does in name, continued longer in force.. 
In the reign of IIenry I., or ,vhen the customal (as Sir F. 
Palgrave denominates what are usually called his la,ys) ,vae 
compiled (,vhich in fact was a very little later), all of the 
highest rank were bound to attend at it. And though the 
extended jurisdiction of the cur'l.a regis soon cralnped its 
energy, we are justified in saying that the proceedings before 
the justices of assize were nearly the same in effect as those 
before the shiremote. The sanle suitors were called to attend
 
and the same duties were performed by them, though under 
different presidents. The grand jury, it may be remarked, 
still corresponds, in a considerable degree, to the higher class 
of landholders bound to attendance in the county-court of the 
Saxon and Norman periods. 
I must request the reader to turn, if he is not already ac- 
quainted with it, to this original disquisition in the Edinburgh 
Review. The analogies bet\veen the Scandinavian and 
Anglo-Saxon institutions are too striking to be disregarded, 
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though SOllle conclu
ions may have been drfnvn from them to 
\vhich we cannot thoroughly agree. If it is alleO'cd that we 
do not find in the ancient custonlS of Germany that peculiar 
scale of society 'v hich ascends fronl the hundred, as a monad 
of self-government, to the collective unity of a rOJal common- 
,vealth, it may be replied that ,ve trace the essential principle 
in the pagus, or gau, of "racitus
 though perhaps there lnight 
be nothing numerical in that territorial direction; that ,ve 
have, in fact, the centenary distribution under peculiar InaO'is- 
trates in the old continentalla\vs and other documents; 
nd 
that a large proportion of the inhabitants of England, ulti- 
mately coalescing with the rest, so far at least as to ackno,vl- 
edge a COlnmon sovereign, came froIn the very birthplace of 
Scandinavian institutions. In the Danelage ,ye might expect 
more traces of a northern policy than in the south and ,vest; 
and perhaps they may be found. 1 Yet ,ye are not to disre- 
gard the effect of countervailing agencies, or the evidence of 
our o,vn records, which attest, as I must think, a far greater 
unity of po,ver, and a lnore paramount authority in the cronTn, 
throughout the period ,vhich ,ve denolninate Anglo-Saxon, 
than, according to the schelne of a Scandinavian comlnon- 
,vealt.h sketched in the Edinburgh Revie,v, could be attributed 
to that very ancient and rude state of society. And there is 
a question that might naturally be asked, ho\v it happens that, 
if the division by hundreds and the court of the hundred ,vere 
parts so essential of the Anglo-Saxon common,vealth that all 
its unity is derived from theIn, ,ve do not find any mention of 
either in the nUlnerous la,vs and other documents which re- 
main before the reio-n of EdO'ar in the middle of the tenth 
ð 0 
century. But I am far from supposing that hundreds did not 
exbt in a much earlier period. 


NOTE VII. Page 270. 
"The judicial functions of the Anglo-Srrxon monarchs 
,vert} of a t,vofold nature; the ordinary authority which the 
kino exercised, like the inferior territorial judges, differing, 
perhaps, in degree, though the 
ame in. kind; and the pre- 
rogative supreinacy, pervading all the trIbunals of the people, 
qud ,vhich was to be called into action ,vhen they were un- 


1 Vide Leges Ethelredi. 
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able or un,villing to afford redress. The jurisdiction ,vhich 
he exercised over his o,vn thanes was similar to the authority 
of any other hlafoI'd; it resulted froln the peculiar and im- 
mediate relation of the vassal to the superior. Offences COln- 
Initted in the fyrd or army 'Vère punished by the king, in his 
capacity of military commander of the people. He could con- 
demn the crÌInillal, and decree the forfeiture of his proper- 
ty, ,vithollt the intervention of any other judge or tribunal. 

"urtherlnore, the rights ,vhich the king had over an nlen, 
though slightly differing in " Danelage " from the prerogative 
,vhich he p03sessed in 1Vessex and J.\Iercia, allo\ved him to 
take cognizance of ahnost every offence accompanied by vio- 
lence and rapine; and alnongst these "pleas of the crown" 
,ve find the terms, so familiar to the Scottish Ia,vyer and anti- 
quary, of "ham
oken" and" flemen firth," or the crilnes of 
invading the peaceful d\velling, and harboring the outla\ved 
fugitive. (Rise and Progress of Engl. COlnmon\vealth, vol. 
i. p. 282.) 
l
<lgar ,va
 l"eno,vned for his strict execution of justice. 
"'l\vice in every year, in the ,vinter and in the spring, he 
made the circuit of his dOlninions, protecting the lo,vly, rigidly 
exalnining the judgments of the powerful in each province, 
and avenging all violations of the Ia,v." (Id. p. 286.) lIe 
infers ii'om some expressions in the history of Ramsey (Gale, 
iii. 441) - " CUln more assueto rex Cnuto regni fines pera- 
graret " - that these judicial eyres continued to be held. It 
is not at aU Í1nprobable that such a king as Canute v;ould re- 
vive the practice of Edgar; but it ,vas usual in all the Teu- 
tonic nations for the king, once after his accession, to make 
the circuit of his realm. Proofs of this are given by Grimm, 
p. 237. 
In this royal court the sovereign ,vas at least assisted by 
his" ,vitan," both ecclesiastic and secular. Their consent 
was probably indispensable; but the monarchical elernent of 
Anglo-Saxon polity had become so vigorous in the tenth 
and eleventh centuries, that ,ve can hardly apply the old Teu- 
tonic principle expressed by Gritnm. " All judicial po,ver 
,vas exercised by the asselnbly of freemen, under the presidence 
of an elective or hereùitary superior." (Deut
che Rechts- 
Alterth. p, 749.) This ,vas the case in the county-court, and 
perhaps had once ùeen so in the court of the king. 
The analogies of the Anglo-Saxon monarchy to that of 
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France during the. s
me period, though not uniforlllly to be 
traced, are very strIlnng. Tbe regular jurisdiction over the 
king's domallial tenants, that over the vassal:, of the cro\vn, 
that ,vhich ,vas exercised on denial of ju;:;tice by the lo,ver 
tribunals, llleet us in the t\VO .first dynasties of France, and in 
the early reigns of the third. But they were checked in that 
country by the feudal privi1ege
, or assumptions of privilege, 
,vhich rendered many kings of these three race
 ahno
t inl- 
potent to maintain any authority. Edrrar and Canute, or eyen 
, 0 
le
s active princes, had never to contend vtÏth the feudal aris- 
tocracy. 'They legislated for the realm; they ,yielded its 
entire force; they lllaintained, not ahvays thoroughly, but in 
right and endeavor they failed not to rnaintain, the public 
peace. The schcllle of the Anglo-Saxon common\vealth ,vas 
better than the feudal; it preserveù n10re of the Teutonic 
character, it gave lllore to the common freeman as ,veIl as to 
the king. 'l'he love of Utopian rOlnance, and the bias in 
favor of a democratic origin for our constitution, have led lllany 
to overstate the freedolll of the Saxon COllllllon,vealth; or 
rather, perhaps, to look less for that freedoIll ,vbere it is really 
best to be found, in the adillinistration of ju
tice, than in rep- 
resentative councils, ,vhich authentic records do not con:firul. 
But in comparison to France or Italy, perhaps to GerInany, 
with the exception of a fe,v districts ,vhich had prcserved 
their original custolns, \ve may reckon the Anglo-Saxon 
'polity, at the time \vhen we kno\v most of it, frolll Alfred to 
the Conquest, rude and defective as it must certainly appear 
when tried by the standard of modern age5, not quite un',,"01"- 
thy of those affectionate recollections \vhich long continued to 
attach themselves to its name. 
The most important part, perhaps, of the jurisdiction exer- 
cised by the Anglo-Saxon kings, as Ly tho
e of France, ,vas 
ob defectlun Justitiæ, where redress could not be obtain,ed froill 
an inferior tribunal, a ca5e of not unusual occurrence In those 
ages. It forms, as has been sho\vn in the second cha!)tel\ :l 
conspicuous feature in that feudal jurisprudence \vlnch '

e 
trace in the e
tablishnlents of St. Louis, and in Beaurnanolr. 
NothinO' could have a more decided tendency to create and 
o , , 
strengthen a spirit of loyalty to,vards the crown, a tr?st III .Its 
po\ver and paternal goodnes
. "'rhe sources of or
lllary JU- 
risdiction," says Sir F. Palgrave, "however exte

lYe, ,vere 
less important than the po,vers assigned to the kIng as the 
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lord and leader of his people; and by ,yhich he remedied the 
defects of the legislation of the state, speaking ,vhen the law 
was silent, and al1ding ne\v vigor to its adlninistration. It 
was to the royal authority that the suitor had recourse when 
he could not obtain 'right at horne,' though this appeal ,yas 
not to be had until he had thrice 'demanded right' in the 
hundred. If the letter of the la\v "
as grievous or burden... 
S01l1e, the alleviation ,vas to be sought only fron1 the king.] 
All these doctrines are to be t1i
cerl1ed in the practice of the 
subsequent ages ; in this place it is only necessary to remark 
that the principle of la\v \vhich denied the king's heJp in civil 
suits, until an endeavor had first been Inade to obtain redress 
in the inferior courts, became the leading allegation in the 
, 'Vrit of Right Close;' this prerogative process being found- 
ed upon the default of the lord's court, and issued lest the 
king should hear any more cOlnplaints of ,vant of justice. 
And the alleviation of ' the heavy la \v ' is the prirnary source 
of the authority delegated by the king to his council, and af- 
ter\vards assun1ed by his chancery and chancellor, and from 
,vhence our courts of equity are derived. " (Rise and Prog- 
ress of English Comlllon,vealth, vol. i. p. 203.) I hesitate 
about this last position; the" heavy la\v" seems to have been 
the legal fine or penalty for an offence. (Leges Edgar. ubi 
sup1
à. ) 
That there ,vas a select council of the Anglo-Saxon kings, 
distinct from the \vitenagemot, and in constant attendallce 
upon them, not,vithstanding the opinion of l\Iadox and of 
Allen (Eùinb. Rev. xxxv. 8), appears to be indubitable. 
"From the numerous charters granted by the king
 to the 
church, and to their vassals, ,vhich are dated froln the differ- 
ent royal vilIs or manors wherein they resided in their prog- 
resses through their dominions, it would appear that there 
,vere ahvays a certain number of the optÏInates in attendance 
on the king, or ready to obey his SUlnmons, to act as his 
council ,vhen circumstances required it. This may have been 
what after,vards appears. as the select council." (Spence's 
Equitable Jurisdict. p. 72.) The charters published by 1\lr. 
J{embler in the Coùex Ang.-Sax. Diplomaticus are attested 
by those ,vhom ,ve Inay suppose to have been the men1hers 
of this council, ,vith the exception of SOIne, which, by the 


1 Edgar II. 2; Canute II. 16; Ethelred, 17. 
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number of \vitnesses and the importance of tbe matter, were 
probably granted in the witenageillot. 
The jurisdiction of the king is illustrated by tl1e la,vs of 
Edgar. " No,v this is the secular ordinance ,vhich I \vill that 
it be held. This then is just what I ,,,,ill; that every man ùe 
worthy of folk-right, as well poor as rich; anù that riahteous 
dooms be judged to him; and let there be that remi

ion in 
the' bot' as may be becoming before God and tolerable before 
the ,vorld. And let no man apply to the king in any suit, 
unles
 he at home may not be ,vorthy of la,v, or cannot ob- 
tain hnv. If the la,v be too heavy, let him seek a mitigation 
of it froln the king; and for any botworthy crime let no man 
forfeit n10re than his ',vel'.'" (Thorpe's Ancient La,vs, p. 
112.) Bot is explained in the glossary, "amends, atone- 
ment, compensation, indelnnification." 
This la\v seems not to include appeals of fàlse judgment, 
in the feudal phrase. But they naturally come within the spir- 
it of the provision; and" injustum judicium" is nan1ed in Le- 
ges Henr. Primi, c. 10, among the exclusive pleas of the 
cro\vn. It does not seeln clear to me, as Palgrave assumes, 
that the disputes of royal thanes ,vith each other came be- 
fore the king's court. Is there any ground for supposing 
that they ,vere exempt from the jurisdiction of the county- 
court? Doubtless, \vhen po\verful men were at enmity, no 
petty court could effectively determine their quarrel, or pre- 
vent theln from having recourse to arms; such suits would 
fall naturally into the king's o\vn hands. But the jurisdic- 
tion lllight not be exclusively his; nor 'would it extend, as of 
course, to every royal thane; some of ,vhom might be amena- 
ble, ,vithout much difficulty, to the local court8. It is said in 
the seventh chapter of the la\vs of Henry I., which are An- 
glo-Saxon in substance, concerning the business to be tran
- 
acted in the county-court, where bishops, earls, and others, as 
well as "barons and vavas:5ors," that is, king's thanes and in- 
ferior thanes in the older lancruage of the la,v, ,vere Louud to 
be P resent -" Arrantur itaq
e primo debita verè Chri
tiani- 
, b . I 
tatis jure; secundo regis placita; po
trenlo cau
æ sIngu orum 
dignis satisfactionibus expleantur." The notion .that the 
kin 0" s thane::; resorted to his court, a., to that of theIr lord or 
co
mon superior, i8 merely grounded. on. f
n(
all
rinciples ; 
but the great constitutional theory of JurIsdIctIon In Anglo- 
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Saxon times, as Sir F. Palgrave is well a1vare, ,vas not feu.. 
dal, but prilnitive Teutonic. 
" 1'he \vitenagemot," says Allen, "was not only the king's 
legislative asseillbly, but his supreme court of judicature." 
(Edinb. Rev. xxxv. 9 ; referring for proofs to Turner's I-listo- 
ry of the Anglo-Saxons.) Nothing can be less questionable 
than that civil as well as criminal jurisdiction fell ,vi thin the 
province of this assembly. But this does not prove that there 
was not also a less nurnerous body, constantly accessible, fol- 
lo\ving the king's person, and though not, perhaps, always 
corn petent in practice to deterInine the quarrels of the most 
po\verful, ready to dispose of the complaints \vhich might come 
before it frolll the hundred or county courts for delay of jus.. 
tice or manifest \yrong. Sir F. Palgrave's arguments for the 
existence of such a tribunal before the Conquest, founded on 
the general spirit and analogy of the monarchy, are of the 
greatest ,veight. But 1\lr. Allen had acquired too much a 
habit of looking at the popular side of the constitution, and, 
catching at every passage \vhich proved our early kings to 
have been limited in their prerogative, did not quite attend 
enough to the opposite scale. 


NOTE VIII. Page 273. 
Though the follo"\ving note relates to a period subsequent 
to the Conquest, yet, as no better opportunity will occur for 
follo\ving up the very interesting inquiry into the origin and 
progress of trial by jury, I shall place here ,vhat appears most 
'\vorthy of the reader's attention. And, before ,ve proceed, let 
me observe that the t\:velve thanes, Inentioned in the law of 
Ethelred, quoted in the text (p. 270), appear to have been 
clearly analogous to our grand juries. Their duties \vere to 
present offenders; they corresponded to the scabini or échevins 
of the foreign laws. Palgrave has, vvith his usual clearness, 
distinguished both c01l1purgators, such as "rere previously 
mentioned in the text, anù these thanes from real jurors. 
"rrrial by compurgators offers many resemblances to a jury; 
for the dubious suspicion that fell upon the culprit might 
often be decided by their kno\vledge of his general conduct 
and conver
ation, or of SOlne fact or circumstance which con- 
vinced them of his innocence. The thanes or échevins 
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may equally be confounded 1\
ith a jury; since the floating, 
customary, un\vritten law of the country 'vas a f
lct to be 
ascertained from their belief and knowledrre and unlike the 
, 0 , , 
su
tors, they ,vere ,s,vorn to the due discharge of their duty. 
StIll, each class \vl11 be found to have sonIC peculiar distinc- 
tion. Virtually elected by the community, the échevins con- 
stituted a permanent magistracy. anJ their duty extended 
beyond the mere decision of a contested que
tion; but the 
iuror
, when they were traversers, or triers of the is
ue, ,vere 
elected by the king's officers, and impanelled for that tinle 
and turn. The juror deposed to facts, the compurgator 
pledged his faith." (English Commonw. i. 248). 
In the Anglo-Saxon la \VS ,ve find no trace of the trial of 
offences by the judglnent, properly so called, of peers, though 
civil suits ,vere determined in the county court. The party 
accused by the t\velve thanes, on their presentInent, or per- 
haps by a single person, ,vas to sustain his oath of innocence 
by that of con1purgators or by sonle Inode of ordeal. It has 
been generally doubted whether trial by c0111bat ,,,ere known 
before the Conquest; and distinet proofs of it seem to be 
,vanting. Pal grave, ho\vever, thinks it rather probable that, 
in questions affecting right
 in land, it may sonletilnes have 
been re
orted to (p. 224). But let us no\v conle to trial by 
jury, both in civil and criminal proceedings, as it slo\vly gre\v 
up in the Norman and later periods, era
ing froln our nlÍnds 
all prejudices about its English original, except in the fOl'l11 
already Inentioned of the grand inque5t for presenhnent of 
offenders, and in that ,vhich the pas
age quoted in the text 
from the History of Ramsey furnishes - the reference of a 
suit already cOffilnenced, by consent of both parties, to a select 
number of s,vorn arbitrators. It is to be ob;3crved that the 
thirty-six thanes ,vere to be upon oath, and consequentlyeame 
very near to a jury. 
The period between the Conquest and the reign of IIenry 
II. is one in which the hvo nations, not yet blended by the 
effects of intermarriage, and retaining the pride of superiority 
on the one hand, the jealousy of a depressed bu
 no
 van- 
quished spirit on the other, did not altogether fall Into a. 
conlmon la\v. Thus we find in a hu,r of the Conqueror, that, 
while the Englishman accused of a crilne by a 
Ol'nlan had 
the ch0ice of trial by combat or by onleal, the :Norluan IllU:.:t 
meet the forlner if his Engli::5h aCCU::3er thought fit to encounter 
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him; but if he dared not, as the insolence of the victor seems 
to presume, it wa
 sufficient for the foreigner to purge himself 
by the oaths of his friends, according to the custom of Nor.. 
mandy. (Thorpe, p. 210.) 
We have next, in the Lege3 Henrici Primi, a treatise com.. 
piled, as I have mentioned, unùer Stephen, and not intended 
to pass for legislative,! numerous statements as to the u
ual 
course of procedure, especially on criminal charges. These 
are very carelessly put together, very concise, very obscure, 
and in several places very corrupt. It may be suspected, and 
cannot be di:sproved, that in SOlne instances the conlpiler has 
copied old statutes of the Anglo-Saxon period, or recorded 
old customs ,vhich had already become obsolete. But be this 
as it may
 the Leges Henrici Prin1i still are an important 
document for that obscure century ,vhich followed the Norman 
inva
ion. In this treatise we find no allusion to juries; the 
trial was either before the court of the hundred or that of the 
territorial judge, assisted by his free vassals. I3ut we do find 
the great original principle, trial by peers, and, as it is called, 
per pais,. that is, in the presence of the country, opposed to a 
distant and ul1know"n jurisdiction - a principle truly derived 
from Saxon, though consonant also to Norlnan la,v, dear to 
both nations, and guaranteed to both, as it ,vas clailned by 
both, in the 2Ðth section of l\Iagna Charta. " Unusquisque 
per pares suos judicandus est, et ejusdem provinciæ; peregrina 
autenl judicia modis olnnibus 8ubn10velnus." (Leges If. I. 
c.31.) It may be mentioned by the ,yay that these last ,vords 
are tak(1n ii'om a capitulary of Ludovicus Pius, and that the 
compiler has been 80 careless as to leave the verb in the first 
person. Such an inaccuracy might mislead a reader into the 
supposition that he had before hirl1 a real law. of Henry I. 
It is obvious that, as the court had no function but to see 
that the forn1alities of the cOlnbat, the ordeal, or the cOlllpur- 
gation ,vere duly regarded, and to observe ,vhether the party 
succeeded 01" succulnbed, no oath from them, nor any reduction 
of their numbers, could be required. But the la,vof Nor- 
mandy had already established the inquest by 8'''"01'n rccogni- 


1 It may be here observed, that, in to the city of London, A similar ill- 
all probability, the title, Le
es lIenrici advertence has cau:-:ed the well-known 
Primi, ha:; beel) continued to the whole book cOUlmonly ascribed to Thomas à 
book from tlw fir
t two chapters. which K{>lllpis, to be caBc(l 'De Imitationo 
do rpaHy C'(} 1LÜn laws of Henry 1., Christi,' which is mere.ì.y the title of the 
Damely, his general charter, and that first chapter, 
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tors, twelve 0: hvent
-four in number, "Tho \vere supposed to 
be ,veIl acquaInted ,vlth the facts; an(} this in civil as ,veIl as 
criminal proceedings. 'Ve have seen an in
tance of it, not 
long before the Conquesl, al110ng ourselves, in the history of 
the monk of Ramsey. It ,vas in the developlfient of this 
aillelioration in civil justice that ,ve find instauees during this 
period (Sir F. Palgrave has nlentioned several) \vhere a slnall 
nUlnbcr have been chosen fronl the county court and s,,'o1'n to 
declare the truth, \vhen the judge lllight suspect the partiality 
or ignorance of the entire body. Thus in suits for the reccv- 
ery of property the puhlic n1Ïnd "Tas gradually accustomed to 
see the jurisdiction of the fi'eeholderð in their court transferred 
to a more select number of s\vorn and ,yell-informed men. 
But this was not yet a matter of right, nor even probably of 
very COlnnlon usage. It was in this state of things that 
IIenry II. brought in the assize of novel disseizin. 
This gave an alternative to the tenant on a suit for the re- 
covery of land, if he chose not to ri:..k the combat, of putting 
himself on the assize; that is, of being tried by four. knights 
sunlmoned by the sheriff and t\velve nlore selected by then1, 
forming the sixteen s,vorn recognitor
, as they \vere called, by 
whose verdict the cause was determined. "Est autcln magna 
assisa," says Glanvil (lib, ii. c. 7), "regale quoddaln bene- 
ficium, clementia principis de consilio proccrunl populis 
indultum, quo vitæ houlinum et statûs integritati taul 
alu- 
briter consulitur, ut in jure quod quis in liLero soli tenemento 
possidet retinendo duelli casum declinare possint hOlnines 
anlbiguum. Ac per hoc contingit insperatæ et prelnatun-e 
mortis ultimuln evaùere supplicilll11, vel saltern perenlli::; in- 
famiæ opprobrium, illius infesti et inverecundi verbi quod in 
ore victi turpiter son at consccutivunl. 1 Ex æquitate HutCHl 
n1axin1â proùita est legalis ista in
titutio. Jus enilD quod po.;:t 
multas ct lOBo-as dilationes vix evil1citur per dueUum, p
r 
o . 
beneficiurn i:;tius cOll:3titutionis commodius et acceleratlus ex- 
peditur." The ,vhole proceedings on an as
ize of noy'cl 
disseizin, ,vhich ,vas ahyays held in the king's court or that of 
the justices itinerant and not before the county or hundred, 
whose jurisdiction b
o-an in consequence rapidly to decline, 
are explained at sonle O length by thi:::; ancient author, the chief 
justiciary of I-Icnry II. 


1 This wås the word craven, or begging for life, which was thought the utmo8t 
lisgrace. 
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Changes not less important '\vere effected in criminal pro- 
cesses during the second part of the NorInan period, ,vhich 
'\ve consider as terlninating '\vith the accession of Ed "vard I. 
1Ienry II. abolished the ancient privilege of compurgation by 
the oaths of friends, the manifest fòuntain of unhlushing per- 
jury; though it long afterwards ,vas preserved in London 
and in boroughs by SOlne exelnption '\vhich does not appear. 
rI'his, ho,vever, left the favorite, or at least the ancient and 
English, mode of defence by che,ving consecrated bread, 
handling hot iron, and other tricks called ordeals. But near 
the beginning of IIenry 111,'8 reign the church, gro\vn ,viser 
and more fond of her system of la\vs, abolished all kinds of 
ordeal in the fourth Lateran council. The cOlnbat renlained; 
but it ,vas not applicable unless an injured prosecutor or ap- 
pellant caIne for,vard to demand it. In cases 'v here a party 
,vas only charged on vehement suspicion of a crime, it ,vas 
nece
sary to find a substitute for the forbidden superstition. 
lIe n1ight be cOlIlpelled, by a statute of Henry II., to abjure 
the reahn. A ,vrit of 3 Henry III. directs that those against 
,vhom the suspicions "Tcre very strong should be kept in safe 
cU5tody. But this ,vas absolutely incompatible '\vith l
nglish 
liberty and ,,,ith l\iagna Charta. " No further enactlnent," 
says Sir F. Palgrave, ",vas made; and the usages ,vhich 
alread y prevailed led to a general adoption of the proceeding 
"\vhich had hitherto existed as a privilege or as a favor-that 
is to say, of proving or disproving the testilllony of the first 
set of inquest-men by the testiinony of a second array-and 
the individual accused by the appeal, or presented by the gen- 
eral opinion of the hundred, "Tas allo,ved to defend hin15elf 
by the particular testilnony of the hundred to \vhich he be- 
longed. For this purpose another inquest ,vas ilnpanc11ed, 
somctin1es composed of t\vel ve persons nanled froin the 'vi:sne' 
and three fi'oln each of the adjoining to\vnships; and SOIne- 
times the very same jurymen ,vho had presented the offence 
might, if the culprit thought fit, be examined a second tÎ1ne, 
as the ,vitnesses or inquest of the points in issue. But it seeins 
,vorthy of remark that' trial by inquest' in crin1Ínal cases 
never seems to have been introduced except into th08e courts 
which acted by the king's ,vrit or c0l111nission. The present- 
ment or declaration of those officers ,,,hich fell ,vi thin the 
cognizance of the hundred jury or the leet jury, the repre- 
sentatives of the ancient échevins, ,vas final and conclusive; 
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no traverse, or trial by a second jury, in the nature of a petty 
jury, being allo\ved." (p. 26
.) 
'.rhus trial by a petty jury upon criminal charO'es came in' 
it is of the reign of Henry III., and not earlier 
 And it i
 
to be remarked, as a confirmation of this vie\v, that no one 
was compellable to plead; that is, the inquest ,yas to be of 
his o\"n choice. But if he declined to endure it he ,vas re- 
manded to prison, and treated \yith a seyerity ,vhich the 
statute of ",Vestn1Înster 1, in the third year of Ed\vard I., 
calls peine forte et dure; extended after\yards, by a crue 
interpretation, to that atrocious punishment on those ,vho re 
fused to 
tand a trial, commonly in order to preserye their 
lands from forfeiture, ,vhich ,vas not taken a\vay by la\v till 
the last century. 
Thus \vas trial by jury established, both in real actions or 
suits affecting property in land and in crÏ1ninal procedure, 
the former preceding by a little the latter. But a ne\v ques- 
tion arises as to the province of these early juries; and the 
vie\v lately taken is very different fi.'onl that which ha
 been 
comnlonly received. 
The writer whom we have so often had occasion to quote 
has presented trial by jury in ,vhat may be called an altogether 
ne,v light; for though Reeves, in his '
History of the English 
La,v," almost translating Glanvil and Bracton, could not help 
leading an attentive reader to something like the same result, 
I aln not a\vare that anything approaching to the generality 
and fulness of Sir Francis Palgra ve's statements can be found 
in any earlier ,vork than his o\vn. 
"'Trial by jury, according to the old Engli
h Ia\v, ,vas a 
proceeding essentially different from the modern tribunal, still 
bearing the same name, by \v hich it has been replaced; and 
whatever Inerits belonged to the original mode of judicial 
investigation-and they ,vere great and unquestionable, 
though accompanied by many inlperfections - such benefits 
are not to be exactly identified ,vith the ad vantages now re- 
sulting from the great buhvark of English liberty. JurYlllc11 
in the present day are triers of the i
sue: they are indivitlu 
als \vho found their opinion upon the evidence, "vheth
r ora 
or ,vritten adduced before them; and the vCl'(hct delIvcred 
by theln i
 their declaration of the judgment ,vl
ich they have 
formed. But the ancient jurymen ,vere not Impanelled, to 
exalnine into the credibility of the evidence: the questIon 
VOL, II, 24: 
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was not discussed and argued before them: they, the jury- 
men, \vere the \vitnesses themselve
, and the verdict ,vas sub- 
stantially the examination of these ,vitnesses, who of their 
o,vn kno,vledge, and \vithout the aid of other testimony, 
afforded their evidence respecting the facts in question to the 
best of their belief: In its primitive form a trial by jury 
was therefore only a trial by vdtnesses; and jurymen \vere 
distinguished from any other ,vitnesses only by customs ,vhich 
imposed upon them the obligation of an oath and regulated 
their number, and ,vhich prescribed their rank and defined 
the territorial qualifications from 'v hence they obtained their 
degree and influence in society. 
"I find it necessary to introduce this description of the 
ancient 'Tl'ial by Jury,' because, unless the real functions 
of the original jurymen be distinctly presented to the reader, 
his fan1iliar kno,vledge of the existing course of jurispru- 
dence ,,,ill lead to the most erroneous conclusions. l\Iany of 
those who have descanted upon the excellence of our vener- 
ated national franchise seeln to have supposed that it has 
descended to us unchanged from the days of Alfred; and the 
patriot ,vho claims the jury as the 'judgment by his peers' 
secured by l\Iagna Charta can never ha ve suspected ho,v 
distinctly the trial is resolved into a mere examination of 
witnesses." (Palgrav
, i. 243.) 
This theory is sustained by a great display of erudition, 
which fully establishes that the jurors had such a kno,vledge, 
however acquired, of the facts as enabled them to render a 
verdict \vithout hearing any other testimony in open court 
than that of the parties themselves, fortified, if it might be, 
by written documents adduced. lIenee the knights of the 
grand assize are called rccogl1itors, a nalne often given to 
others s,vorn on an inquest. In the Grand Coustumier of 
Normandy, from which our '\vrit of right was derived, it is 
said that those are to be s,vorn " who were born in the neigh- 
borhood, and who have long d,velt there; and such ought 
they to be, that it n1ay be believed they kno,v the truth of 
the case, and that they ,viII speak the truth when they shall 
be asked." This was the rule in our own grand assize. rrhe 
knights who appeared in it ought to be acquainted with the 
truth, and if any ,vere 110t so they \vere to be rejected and 
others chosen, until twelve ,vere unanimous ,vitnesses. Glan- 
viI (lib. ii.) furnishes sufficient proo
 if we may depend on 
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the language of the ,vrits ,vhich he there inserts. It is to be 
remembered that the transactions upon ,,
hich an assize of 
modern disseizin ,or \vrit of right would turn n1ight frequently 
have been notorIOUS. In the eloquent language of Sir F. 
Palgrave, "the forms, the festivities, and the ceremonies ac- 
companying the hours of joy and the days of sorro,v ,vhich 
form the distinguishing epochs in the brief chronicle of do- 
mestic life, impressed them upon the memory of the people 
at large. The parclllnent might be recommended by custom, 
but it ,vas not required by la,v; and they had no registers to 
cOllsult
 no books to open. By the declaration of the hus- 
band at the church door, the ,vife ,vas endo,ved in the pres- 
ence of the assembled relations, and before all the merry 
attendants of the bridal train. The birth of the heir ,vas 
recollected by the retainers who haù participated in the cheer 
of the baronial hall; and the death of the ancestor was 
proved by the friends ,vho had heard the ,vailings of the 
wido\v, or who had follo,ved the corpse to the grave. lIence 
trial by jury was an appeal to the kno,vledge of the country; 
and the sheriff; in naming his panel, pelformed his duty by 
sUlnmoning those individuals from amongst the inhabitants of 
the country who were best acquainted with the points at 
issue. If from peculiar circumstances the ,vitnesses of a 
fact were previously n1arked out and kno,vn, then they ,vere 
particularly required to testify. Thus, \vhen a charter ,vas 
pleaded, the ,vitnesses named in the attesting clau
e of the 
instrument and who had been present in the folkmoot, the 
shire, or the n1anor court 'v hen the seal ,vas affixed Ly the 
donor, 'v ere included in the panel; and when a grant had 
been made by parol the ,vitnesses were sought out by the 
sheriff and returned upon the jury." (Palgrave, p. 248.) 
Several instances of recognition - that is, of jurors finding 
facts on their o'\vn knowledge - occur in the very curious 
chronicle of Jocelyn de Brakelonde, published by the Cam- 
den Society, long after the" Rise and Progress of the Conl- 
monwealth." One is on a question whether certain land wag 
liberum feudum ecclesiæ an non. " Cumque inde sumn10nita 
fuit recoO'nitio 12 militunl in curia regis facienda, thcta est 
in curia 0 abbatis apud Herlavum per licentialn Ranu!fi. de 
Glanvilla et juraverunt recognitores se nunqualn SClVlsse 
illam terr'aln fui
se separatam ab ecclesiâ." (p. 45.) Another 
is still more illustrative of the pcr:;onal knowledge of the 
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jury overruling written evidence. A recognition ,vas taken 
as to the right of the abbey over three manors. " Carta 
nostra lecta in publico null am vim habuit, quia tota curia erat 
contra nos. Juramento facto, dixerunt 111ilites' se nescire de 
cartis nostris, nec de privatis conventionibus; sed se credere 
dixerunt, qnod Adam et pater ejus et avus a centum annis 
retro tenuerunt maneria in feuduin firmum, unusquisque post 
alium, diebus quibus fuerunt vivi et mortui, et sic disseisiati 
sumus per judicum terræ." (p. 91.) 
This" judgment of the land" is, upon Jocelyn's testimony, 
rather suspicious; since they seem to have set COlnlTIOn fame 
against a ,vritten deed. But we see by it that, although 
parol testimony lnight not be generally admissible, the parties 
had a right to produce documentary evidence in support of 
their title. 
It appears at first to be an obvious difficulty in the ,yay of 
this general resolution of jurors into witnesses, or of ,vit- 
nesses into jurors, that many issues, both civil and criminal, 
required the production of rather more recondite evidence 
than common notoriety. The kno,vn events of family history, 
,vhich a \vhole neighborhood could attest, seem not very 
likely to have created litigation. But even in those ages of 
simplicity facts lnight be alleged, the very ground\vork of a 
claim to succession, as to which no assize of knights could 
speak fron1 personal knowledge. This, it is said, ,vas obvi- 
ated by s,vearing the ,vitnesses upon the panel, so that those 
who had a real kno,vledge of the facts in question might 
instruct their fello\v-jurors. Such, doubtless, ,vas the usual 
course; but difficulties ,vould often stand in the way. Glanvil 
meets the question, What is to be done if no knights are 
acquainted '\vith the matter in dispute? 'by determining that 
persons of lo,ver degree may be sworn. But ,vhat if ,vornen 
or villeins ,vere the ,vitnesses? What, again, if the course 
of inquiry should render fresh testimony needful? It must 
appear, according to all our notions of judicial evidence, that 
these difficulties must not only have led to the distil1ction of 
jurors from '\vitnesses, but that no great length of time could 
have elapsed before the necessity of making it was perceived. 
Yet our notions of judicial evidence are not very applicable 
to the thirteenth century. The records preserved give us 
reason to believe that common fame had great influence upon 
these early inquests. In criminal inquiries especially the pre- 
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vious fame ?f the accused seems to have generally determin.. 
ed the verdIct. He \vas not n110wed to sustain his innocence 
by ,vitnesses - a barbarous absurdity, as it seeIns, ,vhich ,vas 
gradually removed by indulgence alone; but his \vitnesses 
were not sworn till the reign of l\Iary. I
 ho,vever, the 
prosecutor or appellant, as he ,vas fonnerly 
tylpd, ,vas under 
an equal disability, the inequality will vanish, though the ab- 
surdity ,vill relnain. The prisoner had originally no defence, 
unless he could succeed in sho\ving the w'eakness of the ap- 
pellant's testimony, but by submitting to the ordeal or combat, 
or by the colnpurgation of his neighbors. The jurors, "'hen 
they acquitted him, stood exactly in the light of these; it was 
a more refined and impartial compurgation, resting on their 
confidence in his foriner behavior. Thus let us take a record 
quoted by Palgraye, vol. ii. p. 184: -" Robertus filius Robetrti 
de Ferrariis appellat Ranulfunlt de Fattes1vartlw quod ipse 
venit in gardinunl suum, in pace domini Regis, et nequiter 
assultavit Rogeru1n hominem suum, et eunl verberavit et 
vulnerayit, ita quod de vitâ ejus desperabatur; et ei robavit 
ununl pallium et gladium et arcum et sagittas; et idem Ro- 
gerus offert hoc probare per corpus suum, prout curia con.. 
sideraverit; et Ranulphus venit et defendit totum de verbo 
in verbum, et offert domino Regi unam marcam argenti pro 
habenda inquisitione per legales miIites, utrum culpabilis sit 
inde, necne; et præterea diGit quod iste Rogerus nunquam 
ante appellavit eum, et petit ut hoc ei allocetur, - oblatio re- 
cipitur. - Juratores dicunt quod revera contencio fuit inter 
gnrdinarium prædicti Roberti, Osnul'nd nomine, et quo
dam 
garciones, sed Ranulfus non fuit ibi, nee malecredunt eum, 
de aliqua roberia, vel de aliquo malo, facto eidenl," 
'Ve have here a trial by jury in its very beginning, for the 
payment of one mark by the accused in order to have an in- 
quest instead of the combat sho,vs that it \vas not become a 
matter of right. "r e nlay observe that, though Robert ,vas 
the prosecutor, his servant Roger, being the aggrieved party, 
and capable of beC0111ing a ,vitness, ,vas put forwar(1 as t
c 
appellant, ready to prove the case by cOITIbat. The verdIct 
seems to imply that the jury had no bad opinion of Ranulf 
the appellee. 
The fourteenth book of Glanvil contains a brief account 
of the forms of crilninal proce

 in hi
 age; and here it ap- 
pears that a 'YOrrUUl could only be a \vitness, or rather an 
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appellant, where her husband had been murdered or her 
person assaulted. The words are ,vorth considering: "Duo 
sunt genera hOlnicidiorum; unum est, quod dicitur murdrum, 
quod nullo vidente, nullo sciente, clam perpetratur, præter 
solum interfectorem et ejus cOlnplices; ita quod mox non 
assequatur clamor popularis juxta assisam super hoc proditam. 
In hUjUSlTIodi auteln accusatione non admittitur aliquis, nisi 
fuerit de consanguinitate ipsius defuncti. Est et aliud homi- 
cidium quod constat in generali vocabulo, et dicitur simplex 
homicidium. In hoc etiam placito non admittitur aliquis 
accusator ad probation em, nisi fuerit mortuo consanguinitate 
conjunctus, vel homagio vel dOlninio, ita ut de 'Jnorte loqua- 
tur, ut sub vis'lts sui testimonio. Præterea sciendum quod 
in hoc placito mulier auditur accusans aliquem de morte viri 
sui, si de visu loq'llat'llr (I. xiv. c. 3). Tenetur autem mulier 
quæ proponit se à viro oppressam in pace domini regis, mox 
dum recens fuerit maleficium vicinam villam adire, et ibi 
injuriam sibi ilIa tam probis hOlninibus ostendere, et sanguinem, 
si quis fUtrit effusus, et vestium scissiones; dehinc autem 
apud præpositum hundredi idem facit. Postea quoque in 
pleno comitatu id publice proponat. Åuditur itaque mulier 
in tali casu aliquem accusans, sicut et de aliâ quâlibet injuriâ 
corpori suo illatam solet audiri." (c. 6,) 
Thus it appears that on charges of secret murder the 
kindred of the deceased, but no others, might be heard in 
court as witne
ses to COlllIDOn suspicion, since they could be 
no n10re. I add the epithet secret; but it was at that time 
implied in the word rn'llrdru1Tt. But in every case of open 
homicide the appellant, be it the wife or one of his kindred, 
his lord or vassal, must have been actually present. Other 
witnesses probably, if such there were, ,vould be placed on 
the panel. The 'voman ,vas only a prosecutrix; and, in the 
other sex, there is no doubt that the prosecutor's testimony 
was heard. 
In claÏ1ns of debt it ,vas in the power of the defendant to 
wage his la\y; that is, to deny on oath the justice of the de- 
mand. This he w'as to sustain by the oaths of t,velve com- 
purgators, ,vho declared their belief that he swore the truth; 
and if he declined to do this, it seems that he had no defence. 
But in the ,vrit of right, or other process affecting real estate, 
the ,yager of law ,vas never allo\ved; and even in actions of 
debt the defendant ,vas not put to this issue until witnesses 
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for the plaintiff had been produced, "sine testibus fidelibus ad 
hoc inductis." This, ho,vever, ,vas not in presence of a jury 
but of the bai!iff or .judge (l\Iagna Charta, c. 28), and there: 
fore does not Immechately bear on the present subject. 
In litigation before the kinO"s justices in the curia 
.. I 0' 
regIs, It must lave been ahvays necessary to produce ,vit- 
nesses; though, if their testin10ny were disputed, it was 
necessary to recur to a jury in the county, unless the cau
e 
,vere of a nature to be deterlnined by duel. A passaO'e in 
Glanvil ,vill illustrate this. A claÍ1TI of villenage, ,vhe
 lib- 
erty "Tas pleaded, could not be heard in the county court, but 
before the king's justices in his court. "Utroque auteln 
præsente in curiâ hoc modo dirationabitur libertas in curiâ, 
siq uideln producit is qui libertatem petit, plures de proxilnis 
et consanguinei::; de eodem stipite unde ipse exierit exeuntes, 
per quorulll libertates, si fuerint in curiâ recogllitæ et probatæ, 
liberabitur à jugo servitutis is qui ad libertaten1 proclamatur. 
Si vero contra dicatur status libertatis eorundem productorum 
vel de eodem dubita.tur, ad vicinetum erit recurrendum; ita 
quod per ejus veredictum sciutur utrum illi libel'i homines an 
non, et secundum dictun1 vicineti judicabitur." (1. ii. c. 4.) 
The plea of villenage ,vas never tried by combat. 
It is the opinion of Lord Coke that a single accuser ,vas 
not sufficient at common la,v to convict anyone of high trea- 
son; in default of a second ,vitness "it shall be tried before 
the constable or marshal by cOlubat, as by many records ap- 
peareth." (3 Inst. 26,) But ho'wever this might be, it is 
evident that as soon as the trial of peers of the realm for 
treason or felony in the court of the high stew'ard became 
established, the practice of s,\-earing ,,-itnesses on the panel 
ill lIst have been relinquished in such ca
e
. "That t,vo ,vit- 
nesses be required appeareth by our books, and I remen1ber 
no authority in our books to tIle contrary. And this sccnlcth 
to be the more clear in the trial by the peers or nobles of the 
realm be(\ê.!use they con1e not de aliquo vicineto, ,,-hereùy 
they D1ight take notice of the fact in respect of vicinity" as 
other jurors may do." (Ibid.) But the .court of the lugh 
stew'arù seems to be DO older than the reIgn of IIenry IV., 
at ,vhich time the eX31nination of ,vitnes5es before COI111nOn 
juries ,vas nearly, or completely, e
tabl

hcd in its n10
lern 
form; and the only car1ÏC'l" rase ,,,,e have, If I rClncmber r
ght, 
of the conviction of a peer ia p
lrIi
uì1ent - that of l\IortImer 
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in the 4th of Ed,vard III. - \vas expressly grounded on the 
notoriousness of the facts (Rot. ParI. ii. 53). It does not 
appear, therefore, indisputable by precedent that any \vit- 
nesses ,vere heard, save the appellant, on trial of peers of the 
realm in the t\velfìh or thirteenth century, though it is by no 
means itnprobable that such ,voldd have been the practice. 
Notwithstanding such exceptions, ho,yever, sufficient proofs 
remain that the jury themselves, especially in civil cases, long 
retained their character of ,vitnesses to the fact. If the re- 
cog-nitors, ,,"hose name bespeaks their office, \vere not all so 
well acquainted with the matters in controversy as to believe 
thelnselves competent to render a verdict, it ,vas the practice 
to afforce the jury, as it ,vas called, by rejecting these and 
filling their places ,vith more sufficient witnesses, until t\vel ve 
\vere found ,vho agreed in the same verdict,1 (Glanvi1, 1. ii. 
c. 17.) Not that unanimity ,vas demanded, for thi
 did not 
beconle the rule till about the reign of Ed\vard III,; but 
t,velve, as 110'V on a grand jury, must concur. 2 And though 
this profusion of \vitnesses seeins strange to us, yet 'v hat they 
attested (in the age at least of Glanvil and for sonle time after- 
wards) ,vas not, as at present, the report of their senses to 
the fact in issue, but all ,vhich they had hpard and believed 
to be true; above all, their juclglnent as to the respective 
credibility of the demandant and tenant, heard in that age 
personally, or the appellant and appellee in a prosecution. 
Bracton speaks of afforcing 3 panel by the addition of 
better-inforn1ed jurors to the rest, as fit for the court to order, 
"de consilio curiæ affortietul' assi:;:a ita quod apponantur alii 
juxta numerum majoris partis quæ dissenserit, vel saltein 
quatuor vel sex, et adjungantur aliis." The method of re- 
jection used in Glanvil's tÌ1ne seenlS to have been altered. 
But in the tinle of Britton, soon after\vards, this afforcement 
it appears could only be made with the consent of the par- 
ties; though if; as his 1anguage seems to imply, the verdict 
,vas to go against the party refusing to ha,.-e the jury 
afforced, no one ,vould be likely to do so. Perhaps he means 


1 By the jury, the l'eader will remem- 
ber that, in Glanvil's time, is meant the 
recognitors, on an assize of novel dis- 
seizin, or mort d'ancestor, For these 
real actions, now abolished, he may con- 
sult a good chapter on them in Black- 
stone, unless he prefer Bracton anù tho 


Year-Books, digested into Reeves's His- 
tory of the Law, 
2 In 20 E, III. Chief Justice Thorpe IS 
said to have been reproved for taldng 
a verdict from eleven jurors. Law lte- 
view, No, iv, p. 383. 
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that this refusal ,vould create a prejùdice in the minds of the 
jury almost certain to produce such a verdict. 
"It may be doubtful," says 1\11'. Starkie ",vhether the 
doctrine of afforcement ,vas applied to crhni
al case
. The 
account given by Bracton as to the trial by the country on a 
crin1Înal charge is very obscure. It ,vas to be by hvelve 
jurors, consisting of n1Ìlite8 or liberi et legales homines of 
the hundred and four villatæ." 1 But it is conjectured that 
the text is some,vhat corrupt, and that four inhabitants of the 
vill ,vere to be added to the hvelve jurors. In son1e 
rimi- 
nal cases it appears from Bracton that trial by combat co'lld 
not be dispensed ,vith, because the nature of the charge did 
not admit of positive ,vitne
ses. "Oportet quod defcndat se 
per corpus suum quia patria nihil scire potest de facto, nisi 
per prt-esumtioneln et per auditum, vel per manùatum [?] 
quod quidem non sufficit ad probationem pro appellando nee 
pro appellato ad liberationem," This indicates, on the one 
hand, an ad vance in the appreciation of evidence since the 
t,velfth century; common f"une and mere hearsay ,yere not 
held sufficient to support a charge. But on the other hand, 
instead of presuming the innocence of a party against whom 
no positive testinlony could be alleged, he ,vas preposterously 
called upon to prove it by combat, if the appellant ,va=, con- 
vinced enough of his guilt to demand that precarious decis- 
ion. It appears clear from SOUle passage:5 in Br
LCton that 
in crilninal cases other ,vitnesses lnight occa
ionally be heard 
than the parties themselves. Thus, if a man ,vere charged 
with stealing a horse, he says that either the prosecutor or 
the accused miO'ht sho,v that it ,vas his OW11, bred in his 
o 
staLle, kno,vn by certain marks, ,vhich could hardly be but 
by calling ,\ritnesses. It is not inlprobable that ,vitnesses 
,vere heard distinct from the jury in crinlinal cases before 
the separation had been adopted in real actions. 
At a later time ,vÍtne3ses are directed to be joined to the 
inquest, but no longer as parts of it. " We find in the 23rd 
of Ed\vard III." (I quote at present the "ro
'd
 of 
!r. 
Spence, Equitable Jurisdiction, p. 129) "the ".ItnC:5ses, In- 
stead of beÏ110' sumilloned as constituent Inelnùer
, "'ere 
adjoined to the 0 recognitor8 or jury in assizes to ailDrd to the 


1 The history of trial by jury has been which, though anonymou
, I ventu!e to 
very ably eluciùa.ted by :\Ir: Sta.rkie,' in quote by hi:-; nan
e, I have been assIsted 
the fourth number of the Law UevIew 3 in the tc.:\.t by thIS paper. 
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jury the benefit of their testimony, but without having any 
voice in the yerdict. This is the first indication ,vc have of 
the jury deciding on evidence formally produced, and it is 
the connecting link bet\veen the 3l1cient and modern jury." 1 
But it \vill be remembered - \vhat Mr. Spence certainly did 
not mean to doubt - that the evidence of the demandant in 
an assize or \vrit of right, and of the prosecutor or appellant 
in a criminal case, had al\vays been given in open court; and 
the tenant or appellee had the same right, but the latter 
probably was not s\yorn. Nor is it clear that the court 
would refuse other testimony if it ,vere offered during the 
course of a trial. The sentence just quoted, ho\vever, ap- 
pears to be substantially true, except that the \vords "for- 
mally produced" imply SOlllething more like the modern 
practice than the facts mentioned \varrant. The evidence in 
the case reported in 23 Ass. 11 was produced to none but 
the jury. 
Mr. Starkie has justly observed that "the transition was 
no,v almost imperceptible to the complete separation of the 
witnesses from the inquest. And this step was taken at 
some time before the 11th of Henry IV.;2 name]y, that all 
the witnesses \vere to give their testilnony at the bar of the 
court, so that the judges might exclude those incompetent by 
la\v, anù direct the jury as to the \veight due to the rest." 
" This effected a change in the modes of trying civil ca
es ; 
the importance of ,vhich can hardly be too highly estirnatcd. 
Jurors, from being, as it were, mere recipients and deposita- 
ries of kno\vledge, exercised the more inteIlectual faculty of 
forming conclusions from testimony-a duty not only of high 
importance \vith a view to truth and justice, but also collat- 
erally in encouraging habits of reflection and reasoning 
(aided by the in
tructions of the judges), which lnust 113ve 
had a great and most beneficial effect in promoting civiliza- 


1 The reference is to the Year-Book, 23 
Ass. 11. It was adjudged that the wit- 
nesses could not be challenged like jurors; 
"car Us doivent rien temoigner fors reo 
qu'ils verront et oiront. Et l'assise fut 
pris, et les temoins ajoints a eux," This 
has no appearance of the introduction of 
a new custom. Above fifty years had 
elapsed since Bracton wrote, so that the 
change might h:we easily crept in. 
2 The Year-Book of 11 H, IV" to 
which a reference seems here to be marie, 
baa not been consulted by me. But 


in the next year (12 H. IV, í) witnesses 
are directed to be joined to tl..e inquest 
(as in 23 Ass. 11): and one of the judges 
is reported to have said this had often 
been done; yet we migh t infer thn t the 
practice was not so general as to pass 
without comment, This looks as if the 
separation of the witnesses. by their ex- 
amination in open court, Wf're not quite 
of so early a date as l\1r, Starlde and l\Ir, 
Spence suppose. But, perhaps, both 
modes of procedure might be concurrent 
for a certain time. 
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tion. The exercise of the control last adverted to on the 
part of the judges ,vas the foundation of that system of 
rules in regard to evidence ,vhich has since constituted so 
large and in1portant a branch of the la \v of England." 
(Spence, p. 129.) 
'.rhe obscurity that hangs over the origin of our modern 
cour
e of procedure before juries is far from being wholly 
, removed. 'Ve are reduced to conjectural inferences from 
brief passages in early la,v-books, ,vritten for contemporaries) 
but ,vhich leave a considerable uncertainty, as the reaùers 
of this note ,vill be too apt to discoyer. If ,ve say that our 
a
tual trial by jury ,vas established not far from the begin- 
nIng of the fifteenth century, \ve shall perhaps approach as 
nearly as the diligence of late inquirers has enabled us to 
proceed. But in the tÏ1ne of Fortescue, ,vhose treatise De 
Laudibus Legum Angliæ ,vas \vritten soon after 1450, ,va 
have the clearest proof that the mode of procedure before 
juries by vivâ voce evidence '"as the same as at present. It 
may be presumed that the function of the advocate and of 
the judge to examine ,vitnesses, and to comment on their 
testimony, had begun at this time. The pas
age in Fortescue 
is so full and perspicuous that it deserves to be extracted. 
" Twelve good and true men being s","orn as in the manner 
above related, legally qualified - that is, having, over and 
besides their movable possessions, in land sufficient (as ,vas 
said) where,vith to Inaintain their rank and station - neither 
suspected by nor at variance ,vith either of the parties; all 
of the neighborhood; there shall be read to them in English 
by the court the record and nature of the plea at l
ngth 
,vhich is depending bet\veen the parties; and the is::;ue there- 
upon shall be plainly laid before them, concerning the truth 
of ,vhich those w'ho are so s,yorn are to certify the court: 
,vhich done, each of the parties, by themselve3 or their 
counsel, in presence of the court, shall declare anù l
y open 
to the jury all and singular the Inatters. and eVIdences 
,v hereby they think they may be able to ,Inform the co
u-t 
concerninO' the truth of the point in questIon; after 'v Inch 
each of tl
e parties has a liberty to produce bcfûre the court 
all such ,vitnesses as they plca::;e, or can. get to appear. on 
their beb a lf. ,vho beinD' charo-ed U p on theIr oath5, shall gIve 
, , b 0 
in evidence all that they kno\v touching the truth, of the f:lct 
concerning ,vhich the parties are at is::;uc. Aud if nece

lty 
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so require, the witnesses may be heard and examined apart, 
till they shall have deposed all that they have to give in 
evidence, so that 'what the ODe has declared shall not inform 
or induce another ,vitness of the same side to give his 
evidence in the same ,vords, or to the very salne effect. The 
whole of the evidence being gone through, the jurors shall 
confer together at their pleasure, as they shall think most 
convenient, upon the truth of the issue before them, ,vith as 
much deliberation and leisure as they can well desire; being 
all the 'v hile in the keeping of an officer of the court, in a 
place assigned them for that purpo:3e, lest anyone should 
attempt by indirect methods to influence them as to their 
opinion, which they are to give in to the court. Lastly, they 
are to return into court and certify the justices upon the 
truth of the issue so joined in the presence of the parties 
(if they please to be present), particularly the person ,vho is 
plaintiff in the cause: ,vhat the jurors shall so certify, in the 
la\vs of England, is called the verdict." (c. 26.) 
1\11". Amos indeed has observed, in his edition of Fortescue 
(p. 93), "The essential alteration ,vhich has since taken place 
in the character of the jury does not appear to have been 
thoroughly effected till the time of Ed\vard VI. and l\fary. 
Jurors are often called testes." But though this appellation 
might be retained from the usage of older times, I do not see 
what "ras left to effect in the essential character of a jury, 
when it had reached the stage of hearing the ,vitnesses and 
counsel of the parties in open court. 
The result of this investigation, suggested perhaps by 
Reeves, but followed up by Sir Francis Palgrave for the 
earlier, and by 1\11". Starkie for the later period, is to sweep 
away from the ancient constitution of England ,vhat has al- 
ways been accounted both the pledge of its freedom and the 
distinctive type of its organization, trial by jury, in the mod- 
ern sense of the word, and according to Inodern functions. 

"'or though the passage just quoted from Fortescue is 
onclu- 
sive as to his times, these ,vere but the tinles of the Lancas- 
trian kings; and we have been ,vont to talk of Alfred, or at 
least of the Anglo-Saxon age, ,,,hen the verdict of hvelve 
s,vorn men was the then1e of our praise. We have seen that, 
during this age, neither in civil nor in crinlinal proceedings, 
it is possible to trace thi5 
afeguard for judicial purity. Even 
when juries may be 
aid to have existed in name, the institu- 
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tion denoted but a small share of political "YÎ:-:doln or at lea 
t 
provided but indifferently for impartial ju:=:tice. ' The mode 
of trial, by ,vitnesses returned on the panel, hearinO' no cyi.. 
?ence beyond their O'VI1 in 
pen court, unassi!:-ted byo the 
ift.. 
lng acut.en
ss of 1
,v1er
, laId open a b

oad inlet for credulity 
and preJudIce, for InjUstIce and corruptIon. Peljury ,va.., the 
dominant crime of the llliddle ages; encouraged by the pre.. 
poster?us rules of, cO
1purgation, and by the multiplicity of 
oaths In the ecclesIastIcal It"".... It ,vas the frequency of this 
offence, and the, impunity 'v hich the established procedure 
gave to that of Jurors, that produced the relnedy by ,,,rit of 
attaint; but one which was Haùle to the same clanO'er; since 
jury on an attaint must, in the early period of th
 process, 
have judged on con1mon fame or on their own testimony, like 
those ,vhose verdict they were caned to revise; and ,vhere 
11earsay and tradition passed for e-vidence, it mu
t, according 
to our stricter notions of penal la\v, have been very difficult 
to obtain an equitable conviction of the :first panel on the 
ground of perj ury. 
The Chronicle, already quoted, by Jocelyn de Brakelonde, 
affords an instance, among multitudes, probably, that are un.. 
recorded, ,vhere a jury flagrantly violated their duty. Five 
recognitors in a writ of assize came to Samson abbot of St. 
Edmund's Bury, the Chronicler's hero, the right of prescnta- 
tion to a church being the question, in order to learn from 
hirn ,vhat they should s\vear, meaning to receive money. lIe 
promised then1 nothing, but bade them s,vear according to 
their consciences. They ,vent aw'ay in ,vrath, and found H 
verdict against the abbey.l (p. 44.) 


1 I may set down here one or two 
other pas
ages from the same Chronirle, 
illustrating the modes of trial in that 
age, Samson offered that a rig:ht of 
advowson should be determined by the 
claimant's oath, a method recognized in 
some cases by the civil and canon law, 
but only, I conceive, in fLY or of the de- 
fendant. Cumque miles ille renuisset 
jurare, dilatum est juramentum per con- 
sensum utriusque partis sexdecim lega1i- 
bus behundredo, qui juraverunt hoc esse 
jus abbatis. p. 44, The proceeding by 
jurors was sometimes applied even when 
the sentence belono-ed to the ecclesim;tiral 
jurisdiction. A 
iot, with bloodshed, 
having oc
urred, the abbot, accepti
 
juramentis a sexdecim legalibus homini- 
bus) et auditis eorum attestationibus, 


pronounced sentence of excommunication 
against the offenders, 
1'he combat was not an authorized 
mode of trial within boroughs; they 
preserved the old Saxon compurgation, 
And this may be an additional proof of 
thp antiquitÿ of their privileges, A free 
tenant of the celerarius of the abbey, cui 
potíìR et (':,cæ cura (Du Cange),' bci
g 
charged with robbery, and vanq UIshctlln 
the combat, was hangrd. The bur
('

es 
of Bury said that, if he had bc('n resIùent 
vdthin the borough, it "ould not have 
come to battle buthe would have purged 
himself by th
 oaths of h}s neighho.rs, 
sicut libertas est eorum qUI mancllt In- 
fra burgum, p, í4, It is hard to pro- 
nounce bv which procedure the greater 
number òf guilty persons escaped. 
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Yet in its rudest and most imperfect form, the trial by a 
s,vorn inquest ,vas hl.r superior to the impious superstition of 
ordeals, the hardly less preposterous and unequal duel, the 
unju3t deference to po\ver in c0111purgation, when the oath of 
one thane counterbalanced those of six ceorls, and even to the 
free-spirited but turnultuary and unenlightened decisions of 
the hundred or the county. It Inay, indeed, be thought by 
the speculative philosopher, or the practical la\vyer, that in 
those early stages ,vhich ,ve have just been surveying, from 
the introduction of trial by jury unùer Henry II. to the at- 
tainment of its actual perfection in the :first part of the fifteenth 
century, there was little to \varrant our admiration. Still let 
us ever remelllber that ,ve judge of past ages by an errone- 
ous standard ,vhen ,ve ,vonder at their prejudices, much more 
,vhen ,ve forget our O\Vl1. 'Ve have but to place our3elves, 
for a fe,v minutes, in imagination among the English of the 
t\velfth and thirteenth centuries, and \ve lnay better un- 
derstand why they cherished and panted for the iudic'Úl1n 
parium, the trial by their peers, or, as it is emphatically 
styled, by the country. It stood in oppo
ition to foreign law- 
yers and foreign law; to the chicane and subtlety, the dilatory 
and expensive though accurate technicalities, of Normandy, 
to tribunals ,vhere their good name could not stand them in 
stead, nor the tradition of their neighbors support their claim. 
For the sake of these, for the maintenance of the la ,vs of Ed- 
ward the Confessor, as in pious reverence they ternled every 
Anglo-Saxon usage, they \vere willing to encounter the noisy 
rudeness of the county-court, and the sway of a potent adver- 
sary. 
Henry II., a prince not perhaps himself wise, but served 
by wise counsellors, blended the t\vo schemes of jurisprudence, 
as far as the times ,vonId permit, by the assize of novel dis- 
seizin, and the circuits of his justices in eyre. Fronl this age 
justly date our form of civil procedure; the trial by a jury 
(using always that ,vord in a less strict sense than it bears 
with us) replaced that by the body of hundredors; the stream 
of justice purified itself in successive generations through the 
acuteness, learning, and integrity of tbat remarkable series of 
men ,vhose memory lives chiefly among la,vyers, I mean the 
judges under the house of Plantagenet; and thus, ,vhile the 
COffilnon la\v borro,ved from N orn1andy too much, perhaps, of 
its subtlety in distinction, and becan1e as scientific as that of 
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ome, it n1aintained, ,,:ithout encroachment, tIle grand prin.. 
clple of ,the 
a
on polIty, the trial of facts by the country. 
From thIs prIncIple (except as to that preposterous relic of 
barbarisIn, the requirement of unanin1ity) may ,ve never 
s,verve - n1ay ,ve never be cOlnpelled, in ,,,ish, to s\verve- 
by a contempt of their oaths in jurors, and a disreO'ard of the 
just limits of their trust! 0 


NOTE IX. PAGE 278. 


The nature of both tenures has been perspicuously illus- 
trated by l\fr. Allen, in his Inquiry into the Rise and Gro\vth 
of the Royal Prerogative, from \vhich I shall n1ake a long 
extract. 
"The distribution of landed property in England by the 
Anglo-Saxons appears to have been regulated on the same 
principles that directed their brethren on the continent. Part 
of the lands they acquired was converted into estates of in- 
heritance for individuals; part remained the property of the 
public, and ,vas left to the disposal of the state. The former 
was called bocland; the latter I apprehend to have been that 
description of landed property ,vhich was kno,vn by the 
name of folcland. 
" Folcland, as the word imports, was the land of the folk or 
people. It ,vas the property of the community. It Inight be 
occupied in common, or possessed in severalty; and, in the 
latter ca.;;e, it ,vas probably parcelled out to individuals in the 
folcgentot, or court of the district, and the grant attcsted by 
the freemen \vho ,vere then present. But, ,vhile it continued 
to be folcland, it could not be alienated in perpetuity; and, 
therefore, on the expiration of the term for ,vhich it had been 
granted, it reverted to the cOlnmunity, and ,vas again distrib.. 
uted by the same authority.1 
" Bocland ,yas held by book or charter. It ,vas land that 
had been severed by an act of governlnent fr?ffi tl
c foldand, 
and converted into an e8tate of perpetual InherItance. It 
miO'bt belol1O' to the church , to the kin!!', or to a subject. It 
o 0 ..... , 
mi O'ht be alienable and devisable at the ,vill of the proprIc- 
o 
1 Spelman describes folcland a..q terra duplici titulo pos
idebant: vel 
cripti 
populari
, quæ jure COlllllluni possidetur auctoritate, quod boclallli vocaba.nt 
 vel 
_ sine scripto, Glo

, Folcland, In populi testimonio, quod folclaml dixere. 
, another place he distinguishes it accu- Ib, Bocland 
rately from bocland 
 - Præ(Ua Saxones 
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tor. It might be limited in its descent \vithout any po,ver of 
alienation in the pOSrsessor. It ,vas often granted for a single 
life, or for more lives than one, ,vith remainder in perpetuity 
to the church. It ,vas forfeited for various delinquencies to 
the state. 
"Estates in perpetuity '\vere usually created by charter 
after the introduction of ,vriting, and, on that account, boc- 
land and land of inheritance are often used as synonymous 
expressions. But at an earlier period they were conferred 
by the delivery of a sta
 a spear, an arrow, a drinking-horn, 
the branch of a tree, or a piece of turf; and ,vhen the dona- 
tion was in favor of the church, these symbolical representa- 
tions of the grant ,vere deposited ,vith solemnity on the altar; 
nor ,vas this practice entirely laid aside after the introduction 
of title-deeds. There are instances of it as late as the time 
of the Conqueror. It is not, therefore, quite correct to say 
that all the lands of the Anglo-Saxons ,vere either folcIand 
or bocland. vVhen land ,vas granted in perpetuity it ceased 
to be folcland; but it could not ,vith propriety be termed 
bocland, unless it ,vas conveyed by a ,vritten instrument. 
"Folcland was subject to many burdens and exactions 
frolll ,vhich bocland ,vas exempt. The possessors of folcland 
were bound to assist in the reparation of royal vilIs and in 
other public ,yorks. They \vere liable to have travellers and 
others quartered on them for subsistence. They were re- 
quired to give hospitality to kings and great men in their 
progresses through the country, to furnish theln ,vith carriages 
and relays of horses, anù to extend the same assistance to 
their messenger3, follo,vers, and servants, and even to the 
persons ,vho had charge of their ha,vks, horses, and hounds. 
Such at least are the burdens from which lands are liberated 
when converted by charter into bocland. 
"Bocland ,vas liable to none of these exactions. It was 
released from aU services to the public, ,vith the exception of 
contributing to n1ilitary expeditions, and to the reparation of 
castles and bridges. These duties or services were comprised 
in the phrase of t-rinoda necessitas, ,vhich ,vere said to be in.. 
cumbent on all persons, so that none could be excused from 
them. The church indeed contrived, in some cases, to obtain 
an exemption from them; but in general its lands, like those 
of others, ,vere su
ject to them. SOlne of the charters grant- 
ing to the possessions of the church an exemption from all 
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serviccg whatsoever were genuine; but the greater p<-ut are 
forgeries." - (p. 142,) 
B,ocla
d, ,,"'e perceive by this extrac
 ,vas not neoes:-,arily 
alodIal, I,ll t
1e sense of ab30lute propriety. It might be 
granted tor lIves, as ,vas often the case; and then it 
eems to 
ha ve been called læn-land (præstita), lent or leased. (Pal- 
grave, ii. 361.) Such land, ho,vever, ,vas not feudal, as I 
conceive, if ,ye use that ,,"'ord in its legitimate European 
sense; though lehn is the only German ,vord for a fief. .:\lr. 
Allen has found no traces of this use of the ,vorJ amon 0' th 
o 
Anglo-Saxons. (Appendix, p. 57.) Sir F. Pal(rrave aOTees 
in general ,vith 1\11'. Allen.! 0 0 
'Ve find another great living authority on Anglo-Saxon 
and Teutonic la\v concurring in the same lun1inous solution 
of this long-disputed problem. " The natural origin of tûlc- 
land is the superabundance of good land above \vhat \va
 at 
once appropriated by the tribes, families, or gente
 (lnægburg, 
gelonclan), \vho first settled in a ,va
te or conquered land; 
but its existence enters into and modifies the systeln of la\v, 
and on it depends the definition of the march and the gau 
,vith their boundaries. Over the foleland at first the king 
alone had no control; it Inust have been apportioned by the 
nation in its solemn meeting; earlier, by the shire or other 
collection of freen1cn. In neôwul
 the king deternlines to 
build a palace, and distribute in it to his comites such gold, 
silver, arms, anù other valuables as God had givcn him, save 
the folcsceare and the lives of men - , bû tan folcsceare and 
feorum gun1ena' - \\rhich he had no authority to di
posc of. 
This relative position of folcland to bocland is not confined 
to the Ancrlo-Saxon institutions. The Fri3ians, a race froIn 
,vhom \ve took IDore than has generally been recognized, had 
the same distinction. At the san1e time I differ froll1 Grilnln, 
,,,ho seems to consider folc1and as the pure aIod, bôclalld as 
the fief: 'Folclalld in1 Gegen
atz zu beneficium. Leges l
dv. 
II,; das i
t, reille alod, im Gegensatz zu beneficiunl, Lehen. 
V gl. das Friesische câplond uud bôcland. As. p, 1
).', (D 
R. A. p. 463.) I think the reverse is the ca:-;e; anù .lIH1ec(1 
,ve have one instance \vhere a king exchanged a certaul lJ or - 


1 The la.w of real propert.y. or bocland, the best ancÏf'nt prccedents, and is of 
in the Anglo-Saxon period. is given in a cour
e studied to the disregard, where 
few pages. equally succinct a11(1 lumi- net'e
:3ar'y, of 
lore dcf
('tive 
uthoritic8, 
nous, by l\Ir, Spence, Equit, Jul'Ísd, p, br those who regard this portIOn of It>ga.J 
20-25, The Coùex Diplolllaticu
 .f11l'ui..,l1e8 hi.story 
VOL. II. 23 
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tion of folcland for an equal portion of bôcland \vith one of 
his comite::;. He then gave the exchanged folcland all the 
privileges of bôcland, and proceeded to make the ùôcland he 
had received in exchange folcland." (Kemble's Codex Dip- 
lomaticus, i. p. 104.) 
It is of importance to mention that 1\11'. Ir., ,vhen he ,vrote 
this passage, had not seen 1\11'. Allen's ,vork; so that the in- 
dependent concurrence of t,vo such antiquaries in the same 
theory lends it very great support. In the second volume of 
the Codex Diplomaticus the editor adduces fresh evidence as 
to the nature of folcland, "the tc'rra fiscalis, or public land 
grantable by the king or his council, as the representatives of 
the nation." (p. 9.) 1\11". Thorpe, in the glossary to his edition 
of "Ancient La\vs" (v. Folcland), quotes part of the same 
extract from Allen \vhich I have given, and, making no re- 
mark, must be understood to concur in it. Thus ,ve Inay 
consider this interpretation in p08session of the field. l 
The word folcland fell by degrees into disuse, and gave 
place to the term terra tregis, or cro\vll-Iand. (Allen, p. 160.) 
This indicates the gro\vth of a Inonarchical theory 'Vhich 
reached its climax, in this application of it, after the Con- 
quest, ,vhen the entire land of England was supposed to have 
been the demesne land of the king, held under him by a 
feudal tenure. 


NOTE X. Page 305. 
"Amongst the prerogatives of the cro'vn, the Conqueror 
and many of his successors appear to have assumed the power 
of making law's to a certain extent, "\vithout the authority of 
their greater council, especially ,vhen operating only in re- 
straint of the king's prerogative, for the benefit of his sub- 
jects, or eXplaining, an1enc1ing, or adding to the existing la,v 
of the land, as administered between subject and subject; 
and this prerogative ,vas cOlnmonly exercised \vith the advice 
of the king's ordinary or select council, though frequently the 
edict was expressed in the king's name alone. But as far as 
can be judged frolll existing documents or from history, it 
was generally conceived that beyond these liInits the consent 


1 It seems to be a necessary inference exception of t.he terra regis, if that were 
from the evidence of Domesday Book truly the representative of ancient fole. 
that all England had been converterl int.o lanJ
 as Allen supposes 
boeland before the Conq u{'st, with the 
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of a larger assembly, of that ,vhich ,vas deemed t1le' Com.. 
roune . conciliuln regni,' ,vas in strictness neees:-,ary; though 
sometImes the monarch on the throne ventured to stretch his 
prerogative further, even to the ilnposition of taxes to an
"ver 
his necessities, ,vithout the common consent; and the great 
struggles bebveen the kings of England and thcir people 
have ge
erall
 been produc
d by such stretches of the royal 
prerogatIve, tIll at length It lIas been established that no 

egislative act can be done ,vithout the concurrence of that 
assembly, no\v emphatically called the king's parliamcnt." 
(Report of Lords' Committee on the Dignity of a Peer, p. 
22, edit. 1819.) 
" It appears/' says the cOlnlnittee afterwards, "froln all the 
charters taken together, that during the reigns of 'Villianl 
Rufus, his brother Henry, and Stephen, many things haa 
been done contrary to la\v; but that there did exi:-;t 
ome 
legal constitution of governlnent, of ,vhich a legislative coun- 
cil (for SOlne purposes at least) formed a part; and particu- 
larly that all impositions and exactions by the mere authority 
of the cro\vn, not ,varranted by the exi
ting la,v, ,vere rep- 
robated as infringements of th<;. just rights of the subjects of 
the reahn, though the existing la,v left a large portion of the 
king's subjects liable to tallage Ï1nposed at the ,vill of the 
cro,vn; and the tenants of the mesne lords ,vere in many 
cases exposed to silnilar exaction." (p. 42,) 
These passages appeared to 1\11'. Allen F:O inadequate a 
representation of the Anglo-Norlnan constitution, that he 
commented upon the ignorance of the committee ,yith no 
slight severity in the Edinburgh Revie\v. The principal 
charges again
t the Report in this respect are, that the COln- 
mittee have confounded the ordinary or select council of the 
king ,vith the conunune conciliurn, and 
upposed that the 
forlner alone ,vas intended by hi:.;torians, as the adviser::: of 
the cro,vn in its prerogative of altering the la\v of the land, 
,vhen, in htct, the great council of the national aristocracy is 
clearly pointed out; and that they have di:-ìreganlc<.l a :.:rent 
deal of historieal testilnony to the political in1portance of the 
latter. It appears to be clearly 
hown, fi.om the 
axon Chron- 
icle and other writer
, that a...;
elnblie
 of bishops and noblc=-, 
sometin1es very laro'e, ,vere hel(] bv cn
tom, '
de nlore," three 
times in the y
ar, by 'Villi
tln the Conqueror 
nd by .both his 
sons; that they were, ho\\
ever, graùually lutcrnlltted by 
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Henry I., and ceased early in the reign of Stephen. In these 
councils, ,vhich 'v ere legislative so far as new statutes ,vere 
ever required, a matter of some\vhat rare occurrence, but 
more frequently rendering their advice on measures to be 
adopted, or their judglnent in criminal cbarges against men 
of high rank, and even in civil litigation, ,ve have, at least in 
theory, the ackno\vleclged lin1Ïtations of royal authority. I 
refer the reader to this article in the Edinburgh Revie\v (vol. 
xxxv.), to ,vhich ,ve must generally assent; observing, ho w- 
ever, tbat the committee, though in all probability mistaken in 
ascribing proceedings of the Norman sovereigns to the advice 
of a select council, 'v hich really emanated from one much 
larger, did not call in question, but positively assert, the con- 
stitutional necessity of the latter for general taxation, and 
perhaps for legislative enactInents of an Ï1nportant kind. 
And, \vhen we con
ider the Ï1nprobability that 
'all the great 
men over all England, archbishops and bishops, abbots and 
earls, thanes and knights," as the Saxon chronicler pretends, 
could have been regularly present thrice a year, at 'Vinches- 
tel', "VestIninster, and Gloucester, when ""Tilliam, a:-; he infonns 
us, ",vore his crown," ,ve may well suspect that, in the ordi- 
nary exercise of his prerogative, and even in such provisions 
as might appear to him necessary, he did not ,vait for a very 
full assembly of his tenants in chief: The main question is, 
whether this council of advice and assent wa
 altogether of 
his o,vn nomination, and this ,ve may confidently Jeny. 
The custom of the Anglo-Saxon kings had been to hold 
meetings of their witan very frequently, at least in the regu- 
lar course of their government. And this ,vas al::;o the rule 
in the grand fiefs of France. The pOlnp of their court, the 
maintenance of loyal respect, the po\ver of keeping a vigilant 
eye over the behavior of the chief men, "Tere sufficient ll10- 
tives for the Nonnan kings to preserve this custoln; and the 
nobility of course saw in it the security of their privileges as 
well as the exhibition of their importance. Hence ,ve find 
that 'ViIliam and his sons held their courts de more, as a reg 
ular usage, three times a year, and general1y at the great 
festivals, and in different parts of the kingdom. Instances 
are colleeted by the Edinburgh Revie\ver (vol. xxxv. p. 5). 
And here the publie business was transacted; though, if these 
meetings ,vere so frequent, it is probable that for the most 
part they pa
::;etl off in a banquet or a tOUl'nalnent. 
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The Lords' Committee, in notes on the Second Report, ,vhen 
reprinted in 1829, do not acquiesce in the positions of their 
hardy critic, to ,vhon1, ,vithout direct mention, they n1anifestly 
allude. "From the relations of annalists and hi
torians," 
they ob
erve, "it has been inferred that during the reign of 
the Conqueror, and during a long course of tillle froln the 
Conquest, the archbishops, bishops, abbots and prior8, earls 
and barons of the realm ,vere regularly convened three times 
in every year, at three different and distinct places in the 
kingdom, to a general council of the realm. Considering the 
state of the country, and the habits and dispositions of the 
people, this seems highly improbable; especially if the ,vord 
barones, or the ,vords proceres or magnates, often used by 
writers in describing such assemblies, 'were intended to include 
all the persons holding imlnediately of the cro,vn, ,vho, accord- 
ing to the charter of John, ,vere required to be summoned to 
constitute the great council of the realm, for the purpose of 
granting aids to the crown." (p. 449.) But it is not necessary 
to suppose this; those might have attended ,vho lived near, or 
who were specially summoned. The committee argue on the 
supposition that all tenants in chief must have attended thrice 
a year, 'which no one probably ever asserted, But that 
Willialll and his sons did hold public meetings, de 'lnore, 
at three several places in every year, or at least very fre- 
quently, cannot be controverted ,vithout denying 'what re- 
spected historical testimonies affirIll; and the language of 
these early writers intimates that they \vere numerously 
attended. Aids were not regularly granted, and la ,vs much 
more rarely enacted in them; but they might still be a na- 
tional council. But the constituent parts of such councils vál1 
be discussed in a subsequent note. 
It is to be here remarked that, \vith the exception of the 
charters granted by 'Villiam, IIenry, and Stephen, ,vhich are 
in general rather like confirmations of exi:sting privileges than 
novel enactments, though some clauses appear to be of the 
latter kind, little authentic evidence can be found of any leg- 
islative proceedings from the Conquest to the reign of Henry 
II. The la,vs of the Conqueror, '\vhich we find in Ingulfus, 
do not come ,vithin this category; they are a confirlnation of 
English usages, granted by 1Villianl to his subjects. "Cez 
sunt les leið et les cusÌllllleS que li reis 'Villialll grantad el 
pople de Engleterre après Ie conq uest de la terre. Iceles 
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mesmes que Ii reis Ed w"ard sun cusin tint devant lui." These, 
published by Gale (Script. ReI'. Anglic. vol. i.), and more 
accurately than betore from the Holkham manuscript by Sir 
Francis Palgrave, have 80metilnes passed for genuine. The 
real original, ho,vever, is the Latin text, first published by 
him ,vith the French. (Eng. Con1monw. vol. ii. p. 89.) The 
Ji'rench translation he refers to the early part of the reign of 
IIenry III. At the time 'when Ingultus is supposed to have 
lived., soon after the Conquest, no la\vs, as Sir F. Pa]grave 
ju
tly observes, ,vere 'yritten in French, and he might have 
added tha.t we cannot produce any other specirnen of the lan- 
guage ,vhich is certainly of that age. (See Quarterly Revie,v, 
xxxiv. 260.) It is said in the charter of Henry I. that the 
la,vs of Edw'ard ,vere rene,ved by Willialn ,vith the saIne 
emendation. 
But the changes introduced by William in the tenure of 
land ,vere so mOlllentous that the most cautious inquirers 
have been induced to presume some degree of common con- 
sent by those whom they so much affected. "There seems 
to be evidence to show that the great change in the tenure 
of land, and particularly the very extensive introduction of 
tenure by knight-service, ,vas made by the consent of those 
principally interested in the land charged with the burdens 
of that tenure; and that the general changes made in the 
Saxon la,vs by the Conqueror, forming of the t\VO one people, 
was also effected by COlnn10n consent; namely, in the language 
of the charter of Willialll with respect to the tenures, 'per 
commune concilium tocins regni,' and ,vith respect to both, 
as expressed in the charter of his son Henry,' cOl1cilio ba- 
ronum;' though it is far froin clear ,vho ,vere the persons 
intended to be so described." (Report of Lords' Comrnittee, 
p. 50,) 
The separation of the civil and ecclesiastical jurisdictions 
was another great innovation in the reign of the ponqueror. 
This the Lords' Committee incline to refer to his sole author.. 
ity. But Allen has sho,vn by a ,vrit of 'Villiam addressed 
to the bishop of Lincoln that it ,vas done "con1muni concilio, 
et concilio archiepiscoporum meorum, et cæterorurn episcopo- 
rum et ahbatum, et omniUln principum regni n1ci." (Edinb. 
Rev. p. 15.) And the Don1e
day survey ,vas deterIuined 
upon, after a consultation of Willhun ,vith his great council 
at Gloucester, in 1 O
4. This ,voltld of course be reckoned a 
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legislative measure in the present day; but it might not pass 
for more than a tenlporary ordinance. The only laws under 
I-Ienry I., except his charter, of ,yhich any account remains 
in history (there are none on record), fall under the same 
description. 
The Constitutions of Clarenùon, in 1164, are certainly a 
regular statute; ,vhoeyer might be the consenting parties, a 
subject to be presently discu:3sed, these famous provisions ,vere 
enacted in the great council of the nation. This is equally 
true of the Assizes of Northan1pton, in 1178. But the ear.. 
liest Anglo-N orn1an la,v which is extant in a regular form is 
the assize made at Clarendon for the preservation of the 
peace, probably behveen 1165 and 1176. This remarkable 
statute, " quam dominus rex Henricus, consilio archiepiscopo- 
rum et episcOpOrU111 et abbatum, cæterorun1que baronum 
suorum constituit," ,vas first pu bli
hed by Sir F. Palgrave 
froin a manuscript in the'British l\Iuseuln. (Eng1. Commonw. 
i. 257; ii. 168,) In other instances the royal prerogative 
may perhaps have been held sufficient for innovations which, 
after the constitution became settled, 'would have required the 
sanction of the ,vhole legislature. No act of parliament is 
kno,vn to have been made under Richard I.; but an ordi- 
nance, setting the assize of bread, in the fifth of John, is 
recited to be established" con11nuni concilio baronum nostro- 
run1." 'Vhether these ,vorùs afford 
uffic.ient ground for 
believing that the as
ize ,vas set in a full council of the realm, 
lllay possibly be doubtful. The committee incline to the 
affirlnative, and remark that a general proclamation to the 
same effect is mentioned in history, but merely as proceeding 
from the king, so that" the omission of the ,vord8 ' comrnunÍ 
concilio baronum' in the proclalnation lnentioned by the his- 
torian, though appearing in the ordinance, tends also to sho,v 
that, though silnilar ,vords may not be found in other similar 
documents, the absence of those ,vords ought not to lead to a 
certain conclusion t.hat the act done had not the authority of 
the s
une common council." (p. 84.) 


NOTE XI. Page 305. 
rrhis charter has been introduced into the new edition of 
Rymer's Fædera, and heads that collection. The COlnmittee 
of the Lords' on the Dignity of å Peer, in their Second Re- 
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port, have the follo,ving observations: - "The printed copy 
is taken from the Red Book of the Exchequer, a document 
,vhich has long been adlnitted in the Court of Exchequer as 
evidence of authority for certain purposes; but no trace has 
been hitherto found of the original charter of 'Villiam, though 
the in3ertion of a copy in a book in the custody of the king's 
Exchequer, resorted to by the judges of that court for other 
purposes, seems to afford reasonable ground for supposing that 
such a charter ,vas issued, and that the copy so preserved is 
probably correct, or nearly correct. The copy in the Red 
Book is ,vithout date, and no circumstance tending to sho\v its 
true date has occurred to the committee; but it may be col- 
lected from its contents that it ,vas probably issued in the 
latter part of that king's reign; about which time it appears 
from history that he confirmed to his subjects in England the 
ancient Saxon la\vs, ,vith alterations." (p. 28.) 
I once thought, and have said, that this charter seems to 
comprehend merely the feudal tenants of the crown. This 
may be true of one clause; but it is impossible to construe 
" on1nes liberi homines toiÍus monarchiæ" in so contracted a 
sense. The committee indeed observe that many of the king's 
tenants ,vere long after subject to tallage. But I do not sup- 
pose these to have been included in " liberi homines." The 
charter in vol ves a prolnise of the cro\vn to abstain from ex- 
actions frequent in the Conqueror's reign, and falling on mesne 
tenants and others not liable to arbitrary taxation. 
This charter contains a clause -" Hoc quoque præc1pimus 
ut omnes habeant et teneant legem Ed,vardi Regis in omnibus 
rebus adjunctis his quæ constituimus ad ultilitatem Anglorum." 
And as there is apparent reference to these \-vords in the 
charter of Henry 1.-" Legem Echvardi Regis vobis reddo 
CUlll illis emendationibus quibus pater meus eam emendavit 
consilio baronum suorum" - the committee are sufficiently 
moderate in calling this "a clause, tending to give in S01ne de- 
gree authenticity to the copy of the charter of William the 
Conqueror inserted in the Red Book of the Exchequer." (p. 
39.) This charter seems to be fully established: it de:3erves 
to be accounted the first remedial concession by the cro'wn ; 
for it indicates, especially taken in connection with public 
history, an arbitrary exercise of royal po\ver which neither the 
Hew nor the old subjects of the English monarchy reckoned 
lawful. It is also the earliest recognition of the Anglo-Sa
on 
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Ia"
s, such as they subsisted under the Confessor, and a proof 
both that the English ,vere no,v endeavoring to raise their heads 
from servitude, and that the Normans had discovered some 
immunities from ta..-x:ation, or some securities from absolute 
po,ver, among the conquered people, in ,vhich they desired to 
participate. It is deserving of remark that the distinction of 
personal law, ,vhich, indeed, had almost expired on the conti- 
nent, w.as never observed in England; at least, ,ve have no 
evidence of it, and the contrary is aln10st demonstrable. The 
conquerors fell at once into the la,vs of the conquered, and 
this continued for Inore than a century. ' 
The charter of 'Villi am, like many others, was more ample 
than effectual. " The comrnittee bave found no document to 
sho,v, nor does it appear probable froln any relation in his- 
tory that'Vil1ialn ever obtained any general aid from his sub- 
jects by grant of a legiblative assembly; though according to 
history, even after the charter before mentioned, he extorted 
great sums from individuals by various means and under 
various pretences. To,vards the close of his reign, 'v hen he 
had exacted, as stated by the editor of the first part of the 
Annals called the Annals of 'Vaverley, the oath of fealty from 
the principal landholders of every description, the saIne his- 
torian adds that William passed into N orlllandy, , adquisitis 
magnis thesauris ab h0111iniLus suis, super quos aliqualn cau- 
sam invenire poterat, sive justè sive iniquè' (\vords "Thich 
import exaction and not grant), and he died the year follo,ving 
in Normandy." (p. 35.) 
The deeply learned revie,ver of this Report has sho\vn that 
the Annals of 'Vaverley are of .very little authority, and 
merely in this part a translation from the Saxon Chronicle. 
But the translation of the passage quoted by the committee is 
correct; and it ,vas perhaps rather hypercritical to cavil at 
their phrase that 'Yilliam obtained this money" by exaction 
and not by grant." They never n1eant that he imposed a 
gcneral tax. That it was not by grant is all that their pur- 
pose required; the pas
age which they quote sho,vs that it 
,vas under some pretext, and often an u.njust one, ,vhich is not 
very unlike exaction. 
It is highly probable that, in pron1ising this immunity from 
unjust exactions, 'Villialn did not intend to abolish the ancient 
tax of Danegelt, or to demand the con
ent of his great coun- 
cil ,,-hen it ,vas thought nece8sary to Ï1npose it. 'Ve read in 
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the Saxon Chronicle that the king in 1083 exacted a heavy 
tribute aU over England, that is, seventy-t\""o pence for each 
hyde. This looks like a Danegelt. The rU1110r of invasion 
from Denmark is set do,vn by the chronicler under the year 
1085; hut probably "Tilliam had reason to be prepared. He 
Jnay haye had the consent of his great council in this instance. 
But as the tax had fonner}y been perpetual, so that it ,vas a 
relaxation in favor of the subject to reserve it for an emer- 
gency, \ve Inay think it n10re likely that this imposition ,vas 
,,,ithin his prerogative; that he, in other ,vords, ,vas sole judge 
of the. danger that required it. It ,vas, ho,vever, in truth, a 
heavy tribute, being six shillings for every hyde, in many 
cases, as ,ve see by DOll1esday, no small proportion of the 
ann ua 1 value, and ,vould have been a grievous burden as an 
annual payment. 


NOTE XII. Page 307. 


This pas
age in a contemporary "\vriter, being so unequivo- 
cal as it is, ought to have much weight in the question \vhich 
an e!uinent foreigner has lately rai
ed as to the duration of 
the di
tinction behveen the Norman and English races. It is 
the :fhvorite theory of 1\1. Thierry, pUðhecl to an extreme 
length both as to his own country and ours, that the conquer- 
ing nation, Franks in one cat::e, Normans in the other, remained 
down to a late perioc1- a period indeed to 'v hieh he assigns 
no conclu5ion - unmingled, or at least un distinguishable, con- 
stituting a rlouble people of sovereigns and subjects, becorning 
a noLle order in the state, haughty, oppre
sive, po\verfut or, 
'\vhat is in one ,vord most odious to a French ear in the nine- 
teenth century, aristocratic. 
It may be ,vorthy of consideration, since the authority of 
this vtriter is not to be disregarded, ,vhether the Norman 
blood ,vere really blended ,vith the native quite so soon as the 
reign of IIenry II.; that is, ,,,hether intermarriages in the 
superior classes of society had becolne so frequent as to efface 
the di
tinction. 1\1. Thierry produces a fe\v pas8ages \vhich 
seem to intimate its continuance. But the
e are too loo
ely 
,vorded to 'v arrant much regard; and he 3chnits that after the 
reign of Henry I. ,ve have no proof of any ho
tile spirit on the 
part of the English to"Tards the new dynasty; and that some 
efforts \vere made to conciliate them by representing Henry 
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II. as the descendant of the Saxon line. (Vol. ii. p. 374.) 
This, in fact, ,vas true; and it ,vas still Inore important thát 
the name of English ,vas studiously assurned by our kings 
(ignorant though they might be, in J\;I. Thierry's phrase, what 
,va
 the yernacular ,vord for that dignity), and that the Anglo- 
Normans are seldom, if ever, mentioned by that separate 
designation. England ,vas their chvelling-place, English their 
name, the English la 'v their inheritance; if this ,vas not 
,vholly the case before the separation of the mother country 
under John, and yet \ve do not perceive much limitation nec. 
e
sary, it can adlnit of no question afterwards. 
It is, l1eyertheless, manife
t that the descendants of 
William's tenants in capite, and of others ,vho seized on so 
large a portion of our f
tir country from the Channel to the 
Tweed, formed the chief part of that aristocracy which 
secured the liberties of the Anglo-Saxon race, as well as 
their o\vn, at Runnymede; and ,vhich, sometimes as peers of 
the realm, sometimes as ,yell-born commoners, placed suc- 
cessive barriers against the exorbitances of po\ver, and pre- 
pared the ,yay for that expanded schelne of government 
,vhich ,ve call the English constitution. The names in Dug- 
dale's Baronage and in his Summonitiones ad Parliamentum 
speak for them
elves; in all the earlier periods, and perhaps 
almost through the Plantagenet dynasty, we find a great pre- 
ponderance of such as indicate a French source. Ne,v fami- 
lies sprung up by degrees, and are no\v sometimes among our 
chief nobility; but in general, if ,ve find any at this day ,vho 
haye tolerable preten
ions to deduce their lineage fron1 the 
Conquest, they are of Norman descent; the very fe\v Saxon 
families that Inay relnain ,vith an authentic pedigree in the 
male line are seldom found in the ,vealthier class of gentry. 
This is of cour
e to be taken with deference to the genealo.. 
gists. And on this account I must confess that 1\1. Thierry's 
opinion of a long-continued distinction of races has more 
selublance of truth as to this kingdom than can be pretended 
as to France, ,vithout a blind sacrifice of undeniable :Elcts at 
the altar of plebeian malignity. In the celebrated Lettres 
sur l'I-listoire de France, published about 1820, there seeU1S 
to be no other aim than to excite a factious anin10si ty against 
the ancient nobility of :E'rance, on the prepo
terous hypoth.. 
esis that they are de
cended froln the follo,vers of Clovis, 
that Frank and Gaul have never been truly intermingled; 
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and tbat a conquering race ,vas, even in tl11s age, attempting 
to rivet its yoke on a people ,vho disdained it. This strange 
theory, or something like it, had been announced in a verJ 
different spirit by Boulainvilliers in the last century. But 
of what family in France, unless possibly in the eastern part, 
can it be deterlnined ,vith confidence whether the founder 
,vere Frank or Gallo-Roman? Is it not a moral certainty 
that many of the most ancient, especially in the south, must 
have been of the latter origin? It ,vould be highly ,vrong 
to revive such obsolete distinctions in order to keep up social 
hatreds ,vere they founded in truth; but what shall we say 
if they are purely chimerical? 


NOTE XIII. Page 318. 
It appears to have been the opinion of l\iadox, and proba- 
bly has been taken for granted by most other antiquaries, 
that this court, denominated Aula or Ouria Regis, adrninis- 
tered justice ,vhen called upon, as ,veIl as advised the cro\vn 
in public affairs, during the first four Norman reigns as much 
as after,vards. Allen, ho,vever, maintained (Edinb. Rev. 
xxvi. p. 364) that "the administration of justice in the last 
resort belonged originally to the great council. It was the 
king's baronial court, and his tenants in chief ,vere the suitors 
and judges." Their un,villingness and inability to dea1 with 
intricate questions of law, ,vhich, after the simpler rules of 
Anglo-Saxon jurisprudence ,vere superseded by the subtle.. 
ties of Normandy, became continually more troublesome, led 
to the separation of an inferior council from that of the 
legislature, to both which the naille Ouria Reg'is is for some 
time indifferently applied by historians. This was done by 
Henry II., as Allen conjectures, at the great council of 
Clarendon in 1164. 
The Lords' Committee took another view, and one, it must 
be confe
sed, more con
onant to the prevailing opinion. 
"The ordinary council of the king, properly denominated 
by the ,vord ' concilium' simply, seems always to have con- 
sisted of persons selected by him for that purpose; and these 
persons in later times, if not always, took an oath of office, 
and ,vere assisted by the king's justiciaries or judges, who 
seem to have been considered as members of this council; 
and the chief justiciar, the treasurer and chancellor, and some 
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other great officers of the cro'\vn, '\vho might be styled the 
king's confidential ministers, seem' also to have been ahvays 
members of this select council; the chief justiciar, from the 
high rank attributed to his office, generally acting as presi- 
dent. This select council "Tas not only the king's ordinary 
council of state, but fornled the suprelne court of justice, 
denominated Curia Regis, ,vhich commonly a::;sembled three 
times in every year, wherever the king held his court, at the 
three great feasts of Easter, 'Vhitsulltide, and Christn1as, and 
sometimes also at l\lichaelma
. Its constant and inlportant 
duty at those times was the administration of ju::;tice." 
(p. 20.) . 
It has been seen in a former note that the meetings de lnore, 
three times in the year, are supposed by 1\11'. Allen to have 
been of the great council, composed of the baronial aristoc- 
racy. The positions, therefore, of the Lords' committee ,vere 
of cour
e disputed in his celebrated review of their Report. 
" So far is it," he says, " from being true that the terln Curia 
Regis, in the time of the Conqueror and his immediate suc- 
ceS60rs, 11leant the king's high court of ju
tice, as distinguish- 
ed fl'oln the legi:-:lature, that it is doubtful ,vhether such a 
court then existed." (Ed. Rev. xxxv. 6.) This is express- 
ed with more hesitation than in the earlier article, and in a 
subsequent passage \ve read that "the high court of justice, 
to '\v hich the comn1ittee ,vould restrict the appellation of Curia 
Regis, and of ,vhich such frequent mention is nlade under 
that name in our early records and courts of la\v, ,vas con- 
firlned anù fully established by I-Ienry II., if not originally 
instituted by that prince." (p. 8,) 
The argument of 1\11'. Allen rests very much on the judi- 
cial functions of the \vitenagemot, ,vhich he ,vould consiùer as 
maintained in its substantial character by the great councils 
or parliaments of the Norman dynasty. In this we lnay 
justly concur; but ,ve have already seen ho\v far he i
 fi'om 
having a right to aSSUlne that the Anglo-Saxon kings, though 
they might adlninister justice in the full meeting:-ì called 
witenagcInots, ,vere restrained from its exprci
e Lefore a 
smaller body more permanentlyattaehed to their re
idence. 
It is certain that there ,vas an appeal to the king's court for 
denial of justiee in that of the lord having territorial juri
dic- 
tion, and, a
 the ,vords and the rea
on ilnply, fron1 that of 
the sheriff. (Lcg. I-Ien. I. c. 58,) This was also the la'\v 
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before the Conquest. But the plaintiff incurred a fine if 
he brought his cause in the first instance before the king. 
(Thorpe's Ancient La\vs, p. 85; and see Edinb. Rev. xxxv. 
10.) It hardly appears evident that these cases, rare proba- 
bly and not generally interesting, might not be determined 
ostensibly, as they ,vould on any hypothe5is be in reality, by 
the chancellor, the high ju
ticiar, and other great officers of 
the cro\vn, during the intervals of the national council;' and 
this is confirmed by the analogy of the royal courts in France, 
which ,vere certainly not constituted on a very broad basis. 
The feudal court of a single barony might contain aU the vas- 
sals; but the inconvenience ,vould have become too grea.t if the 
principle had been extended to all the tenants in chief of the 
realm. This relates to the first four reigns, for 'v hich ,ve are 
reduced to these grounds of probable and analogical reasoning, 
since no proof of the distinct eÀ'istence of a judicial court 
seems to be producible. 
In the reign of Henry II. a court of justice is manifestly 
distinguishable both froln the select and from the greater 
council. " In the Curia Regis ,vere discusged and tried all 
pleas immediately concerning the king and the realm; and 
suitors were allo\ved, on payment of fines, to remove their 
plaints from inferior jurisdictions of Anglo-Saxon creation 
into this court, by \vhich a variety of business ,vas ,vrested 
from the ignorance and partiality of lo,ver tribunals, to be 
more confidently sublllitted to the deci
ion of judg
s of high 
reputation. Some plaints \\?ere also relnoved into the Curia 
Regis by the express order of the king, others by the justices, 
then itinerant, ,,,ho not unfrequently felt themselves incom- 
petent to decide upon difficult points of la\v. l\Iatters of a 
fiscal nature, together ,vith the business perfornled by the 
Chancery, were a180 transacted in the Curia Regis. Such a 
quantity of miscellaneous business \vas at length founù to be 
so perplexing anù impracticable, not only to the officers of 
the Curia Regis, but also to the suitors then1
ch
e
, that it 
became absolutely necessary to devi:.;e a rellleùy for the in- 
creasing evil. A division of that court into ùi3tinct depart- 
ments was the consequence; and thence-fiH'th plea5 touehiug 
the cro"\vn, together ,vilh common pleas of a civil and crim- 
inal natu)'p, ,yere continued to the Curia Reg


; plaints of a 
fiscal kind ,,'ere transferred to the I
xcheq uer; and for the 
Court of Chancery ,ycre re:::erveù all lnatter.s unappropriated 
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to the other courts." (Hardy's Introduction to Close Rolls 
p. 23.) 
1\11'. I-Iardy quotes a pas
age from Benedict Abbas, a 
contemporary historian, ,vhich illustrates very reluarkably 
the developrnent of our judicial polity. Henry II., in 1176, 
reduced the justices in the Curia Regis fi
oln eighteen to 
five; and ordered that they should hear and determine all 
writs of the kingdom - not leaving the king's court, hut 
remaining there for that purpose; so that, if any question 
should arise w'hich they could not settle, it should be referred 
to the king hilusel
 and be decided as it Inight please him 
and the ,visest Inen of the reahu. And this reduction of the 
justices fi
oln eighteen to five is 
aic1 to have been made per 
consiliun
 sapienti-um regni sui; ,vhich may, perhaps, be; 
understood of parliament. But ,ve ha-ve here a distinct 
mention of the Curia Regis, as a standing council of the 
Icing, neither to be confounded ,vith the great councilor par- 
lian1ent, nor ,vith the select body of judges, ,vhich "ras now 
created as an inferior, though most important tribunal. From 
this time, and probably from none earlier, ,ve may date the 
commencement of the Court of King's Bench, ,vhich very 
soon acquired, at first indifferently ,yith the council, and then 
exclusively, the appellation of Curia Rcgis. 
The rolls of the Curia Regis, or Court of I{ing's Bench, 
begin in the sixth year of Richard I. They are regularly 
extant from that time; but the usage of preserving a regular 
written record of judicial proceeding3 ,vas certainly practised 
in England during the preceding reign. The roll of l\Iichael- 
mas '-I'erm, in 9 John, contains a short transcript of certain 
pleaùing:s in 7 Hen. II., "proving that the mode of enrol- 
ment ,vas then entirely settled." (Palgrave's Introduction to 
Rot. Cur. Regis, p. 2,) Thi
 authentic preceùent (in 1161), 
though not itself extant, n1u
t lead us to carry back the 
judicial character of tIle Curia Regis, and that in a perfectly 
regular forln, at least to an early part of the reign of I-Ienry 
II.; and this is more probable than the date conjectured by 
Allen, the assembly at Clarendon in 1164. 1 l
ut in fhct the 
interruption of the regular assemblies of the great council, 
thrice a year, ,vhieh he a(hnits to date from the reign of 


1 This discovery has led Sir F, Pal grave Glanvil giving us no reason to pre
ume 
to correct his former opinion, that the any written records in his time. English 
rolls of Curia, Hegis undt-'r Richard 1. Commonw, vol. ii, p. 1. 
&r{\ probablJT the first that ever existed, 
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Stephen, ,vouId necessitate, even on his hypothesis, the insti- 
tution of a separate court or council, lest justice should be 
denied or delayed. I do not mean that in the seventh year 
of Henry II. there was a Court of l{ing's Bench, distinct 
from the select council, "which ,ve have not any grounds for 
affirn1ing, and the date of which I, on the authority of Bene- 
dict Abbas, have inclined to place several years lo\ver, but 
that suits ,vere brought before the king's judges by regular 
process, and recorded by regular enrolment. 
These rolls of the Curia Regis, or the King's Court, held 
before his jUtitices or ju
ticiar
, are the earliest consecutive 
judicial records in existence. The Olim Regi
ters of the 
Parliament of Paris, next to our o,vn in antiquity, begin in 
1254. 1 (Palgrave's Introduction, p, 1.) Every reader, he 
observes, will be struck by the great quantity of business 
transacted before the justiciars. "And ,vhen ,ve recollect 
the heavy expenses ,vhich, even at this period, "7ere attend- 
ant upon legal proceedings, and the difficulties of con1nluni- 
cation bet\veen the remote parts of the kingdom and the 
central tribunal, it must appear evident that so many cases 
would not have been prosecuted in the king's court had not 
some very decided advantage been derived from this source." 
(p. 6.) The issues of fact, ho\vcver, ,vere remitted to be 
tried by a jury of the vicinage; so that, possibly, the ex- 
pense might not be quite so considerable as is here suggested. 
And the jurisdiction of the county and hundred courts ,vas 
so limited in real actions, or those affecting land, by the 
assizes of novel disseizin and mort d'ancestor, that there ,vas 
no alternative but to sue before the courts at 'Veshninster. 
It ,voulù be travelling beyond the linlÏts of my design to 
c1 ,veIl longer on these legal antiquities. The reader ,vill 
keep in mind the threefold meaning of Curia Regis: the 
common council of the realnl, already mentioned in a former 
note, and to be discussed again; the select council for jUùi- 
cial as ,yell as aJlninÏ:strati ve purposes; and the Court of 
Iring's Bench, separated from the last in the reign of Henry 
II., and 800n after\vards acquiring, exclusively, thl3 denomi- 
nation Curia Regi
. 
In treating the judges of the Court of Exchequer as 
officers of the cro,vn, rather than nobles, I have followed the 


1 They are published in the Documens Inédits, 1839, by IV1. Deugnot. 
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usual opinion. But Allen contends that they were "barons 
selected from the common council of the reahn on account 
of their rank or reputed qualifications for the office." They 
met in the palace; and their court was called Curia Regis, 
with the addition "ad scaccarium." Hence Fleta observes 
that, after the Court of Exchequer was fillcd \vith mere 
l::nryers, they 'v ere styled barons, because formerly real 
barons had been the judges; "justiciarios ibidem COlnmo- 
rantes barones esse dicimus, eo quod suis locis barones sedere 
80Iebant." (Edinb. Rev. xxxv. 11.) This is certainly an 
Ï111portant remark. But in practice it is to be presumed that 
the king selected such barons (a numerous body, we should 
remember) as were likely to look well after the rights of the 
cro,vn. The Court of Exchequer is distinctly traced to the 
reign of Henry I. 


NOTE XIV. Page 326. 
The theory of succession to the crown in the Norman 
period intimated in the text has 110'V been extensively re- 
ceived. " It does not appear," says 1\11'. Hardy, "that any 
of the early El1g1ish monarchs exercised any act of sovereign 
po\ver, or disposed of public affairs, till after their election 
and coronation. These few exall1ples appear to be 
undeniable proofs that the fundamental la\vs and institutions 
of this kingdom, based on the Anglo-Saxon custoln, "rere at 
that time against an hereditary succession unless by common 
consent of the realm." (Introduction to Close Rolls, p. 35.) 
It w'ill be seen that this abstinence fronl all exercise of po,ver 
cannot be asserted without limitation. 
The early kings ahvays date their reign from their coro... 
nation, and not from the decease of their predecessor, as is 
sho,vn by Sir Harris Nicolas in his Chronology of History 
(p. 272). It had been \vith less elaborate research pointed 
out by Mr. Allen in his Inquiry into the Royal Prerogative. 
The former has even shown that an exception which l\Ir. 
Allen had made in respect of Richard I., of ,vhom he sup- 
poses public acts to exist, dated in the first year of his reign, 
but before his coronation, ought not to have been made; 
having no authority but a hlunder made by the editors of 
Rymer's Fædera in antedrtting by one month the decease 
of Henry II., and fo11o,ving up that mistake by the usual 
vo
 II 26 
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assumption that the succe.;;;sor's reign comnlenced ÏInmedi- 
ately, in pla
ing some instruments bearing date in the first 
year of Richard just t\velve months too early. This dis- 
covery lIas been confirmed by }\tIre 'V. Hardy in the 27th 
volulne of the Archæologia (p. 109), by Ineans of a charter 
in the archives of the duchy of Lancaster, \vhere Richard) 
before his coronation, confirnls the right of Gerald de Cam- 
vine and his ,vife Nichola to the inheritance of the said 
Nichola in England and Normandy, with an additional grant 
of lands. In this he only calls himself "Ricardus Dei 
gratiR donlinus Angliæ." It has been observed, as another 
slighter circunl
tance, that he uses the form ego and 1Jzel.lS 
instcad of nos and noster. 
'Vhatever, therefore, may bave been the case in earlier 
reigns, all the king.
, indeed, except Henry II., having come 
in hy a doubtful title, \\Te perceive that, as has been before 
said in the text on the authority of an hi
torian, Richard I. 
acted in SOlne respects as: king before the title was constitu- 
tionally his by his coronation. It is now known that John's 
reign began ,vith his coronation, and that this is the date 
froIl1 which his charters, like those of his predecessor
, are 
reckoned. But he seems to have acted as king before. 
(Palgrave's Introduction to Rot. Cur. Regis, vol. i. p. 91; 
and further proof is adduced in the Introduction to the 
second volume.) Palgrave thinks the reign virtually began 
with the proclamation of the king's peace, which was at sorne 
short interval after the demise of the predecessor. He is 
positive indeed that the Anglo-Saxon kings had no right 
before their acceptance by the people at their coronation. 
But, "after the Conquest," he proceeòs, "it is probable, for 
we can only speak doubtingly and hypothetically, that the 
heir obtained the royal authority, at least for the purposes of 
administering the la,v, from the day that his peace \yas 
proclainled. He was obeyed as chief magistrate so soon as 
he ,\-yas aclmitted to the high office of protector of the public 
tranquillity. But he wa=-, not honored as the king until the 
sacred oil had been poured upon him, and the cro'\vn set 
upon his head, and the sceptre grasped in his hand." (In.. 
troduct. to Rot. Cur. Reg. p. 92.) 
This hypothesis, extremely probable in all cases where no 
opposition "Y3,S contemplated" is not entirely that of Allen, 
Hardy, and Nicola 
; and it seen1S to hnply an admitted right, 



CHAP. VIII. 


PRIVATE WARFARE. 


403 


\vhich incleed cannot be disputed in the case of Henry II., 
"vho succeeded by virtue of a treaty assented to by the baro... 
nage, nor is it likely to have been in the least doubtful \vhen 
Richard I. and Henry III. came to the throne. It is impor- 
tant, however, for the unlearned reader to be informed that he 
has been deceived by the almanacs and even the historians, 
who lay it down that a king's reign has alw'ays begun from 
the death of his predecessor: and yet, that, although he bore 
not the royal name before his coronation, the interval of a va- 
cant throne ,vas virtually but of a fe"\\- days; the successor 
taking on himself the administratiou without the royal title, 
by caut;ing public peace to be proclaimed. 
The original principle of the necessity of consent to a king's 
succession ,va
 in some measure preserved, even at the death 
of Henry III. in 1272, \vhen fifty-six years of a single reign 
might have extinguished almo.st all personal recollections of 
precedent. " On the day of the king's burial the barons s\vore 
fealty to Ed\vard I., then absent from the realrü., aud from 
this his reign is dated." F our days having elapsed bet\veen 
the death of Henry and the recognition of Ed\vard as king, 
the accession of the latter was dated, not from his father's 
death, but from his o"vn recognition. Henry died on the 16th 
of November, and his son was not ackno"vledged king till the 
20th. (Allen's Inquiry, p. 44, quoting Palgrave's Parlia- 
mentary Writs.) Thus this recognition by the oath of fealty 
came in and was in the place of the coronation, though with 
the important difference that there was no reciprocity. 


NOTE XV. Page 329. 
Mr. Allen has differed from me on the la\vfulness of private 
\-var, quoting another passage from Glanvil and one from 
Bracton (Edinb. Rev. xxx. 168); and I modified the passage 
after the first edition in consequence of his remarks. But I 
adhere to the substance of what I have said. It appears, iu- 
deed, that the king's peace was originally a personal security, 
granted by charter under his hand and seal, which could not 
be violated without incurring a penalty. Proofs of this are 
found in Domesùay, and it was a Saxon usage derived from 
the old Teutonic 1nundeburde. 'Villiam I., if \ye are to believe 
,vhat is written, maintained the peace throughout the realm. 
But the general proclamation of the king's peace at his acces- 
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ion, which became the regular la,v, may have been intro- 
duced by Henry II. Palgrave, to lvhom I am indebted, states 
this clearly enough. "Peace is stated in Domesday to have 
been given by the king's seal, that is, by a writ under seal. 
This practice, ,vhich is not noticed in the Anglo-Saxon la,vs) 
continued in the protections granted at a much later period) 
though after the general la\v of the king's peace was estab 
li
hed such a charter had ceased to afford any special privilege 
.A..ll the Ï1nmunities arising froln residence within the verge or 
a.mbit of the king's presence - from the truces, as they are 
tel'111ed in the continentalla,vs, ,vhich recurred at the stated 
tilDes and seasons - and al
o from the ' handselled' protection 
of the king, ,vere then absorbed. in the general declaration of 
the peace upon the accession of the ne,v monarch. This 
CUStOlll ,vas probably introduced by IIenry II. It is inconsist- 
ent ,yith the la,vs of Henry I.; which, ,vhether an authorized 
collection or not, txhibit the jurisprudence of that period, but 
it is \vholly accordant with the subsequent tenor of the pro- 
ceedings of the Curia Regis." (English Comlllonwealth, vol. 
ii. p. 105,) 
A fe\v words in Glanvil (those in Bracton are more am- 
biguous), which may have been \vritten before the king's 
peace ,vas become a ITlatter of pern1anent law, or may rather 
refer to N orlllandy than England, ought not, in my opinion, to 
be set against so clear a declaration. The right of private 
,var in the time of Henry II. ,vas giving ,yay in France ; and 
'ye should always remember that the Anglo-Norman govern- 
ment ,vas one of high prerogative. The paucity of historical 
evidence or that for records for private war, as an usual prac- 
tice, is certainly not to be overlooked. 


END OF THE SECOND VOLUME. 
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